IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE, STATE OF FLORIDA

STATE OF FLORIDA,
Plaintiff
CASE NO.: 48-1995-CF-10355-0
V.
PATRICK CLARK,
Defendant.
/
MOTION TO RULE

COMES NOW Defendant, PATRICK CLARK, by and through the undersigned counsel
and pursuant to Rule 2.215(f) and 2.250(a)(4) of the Florida Rules of Judicial Administration and
hereby moves this Court to hear and rule on Defendant’s pending Verified Motion for Post-
Conviction Relief brought pursuant to Rule 3.850 of the Florida Rules of Criminal Procedure. In
support of this motion, the Defendant states, as follows:

1. On October 20, 2010, Defendant filed and served a motion for post-conviction
relief pursuant to Rule 3.850 of the Florida Rules of Criminal Procedure. A copy of the original
motion is attached hereto as Exhibit A.

2. Defendant filed an amended motion for post-conviction relief pursuant to Rule
3.850 of tﬁe Florida Rules of Criminal Procedure on November 3, 2010. A copy of the amended
motion is attached hereto as Exhibit B.

3. On December 5, 2011, this Court issued an order directing the State to file a
response to the Rule 3.850 motion. A copy of the December 5, 2011 order is attached hereto as

Exhibit C.



4. On January 4, 2012, the State filed a motion to remove the court file to permit the
State to inspect and copy the file to prepare a response to the Rule 3.850 motion. A copy of the
State’s January 4, 2012 motion is attached hereto as Exhibit D.

5. This Court granted the State’s motion and issued an order dated January 11, 2012
to that effect. A copy of the January 11, 2012 order is attached hereto as Exhibit E.

6. The State filed and served a response to the Rule 3.850 motion on January 31, 2012.
A copy of the State’s response is attached hereto as Exhibit F.

7. Thereafter, this office sent the Court a courtesy copy of the Rule 3.850 motion on
March 13, 2013 and requested this Court rule on the motion. ' A copy of the March 13, 2013 letter
is attached hereto as Exhibit G.

8. This office has inquired about the status of the motion and requested a hearing on
several occasions. This Court has not yet ruled on the motion. In the interim, the Defendant suffers
from the consequences of this conviction, including the sex offender reporting requirement that is
the substance of this motion.

WHEREFORE, the Defendant respectfully requests that this Court rule upon the Rule
3.850 motion.

Dated: Winter Park, Florida
August 19, 20

Patyck Michael Megaro, Esq.
FJorida Bar No. 738913
ROWNSTONE, P.A.
400 N. New York Ave., Suite 215
Winter Park, Florida 32789
Telephone: (407) 388-1900
Facsimile: (407) 622-1511
patrick@brownstonelaw.com
Attorney for Defendant



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was served by U.S.
Mail on August 19, 2013 to:

Chris A. Lerner, Esq.
Office of the State Attorney

415 N. Orange Avenue
Orlando, Florida 32801

Patrigk Michael Megaro, Esq.



EXHIBIT A



IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff, CASE NO.: 95-CF-0010355
V.

PATRICK CLARK,

Defendant.
/

DEFENDANT’S VERIFIED MOTION FOR POST-CONVICTION RELIEF

COMES NOW the Defendant, PATRICK CLARK, by and through the undersigned
counsel and pursuant to Rule 3.850 of the Florida Rules of Criminal Procedure and Chapter 86,
Florida Statutes, and hereby moves this Court to vacate, set aside or correct the sentence
delivered in this niatter and, in support thereof, states the following:

PRELIMINARY STATEMENT

1. In this Motion, the Defendant, PATRICK CLARK will be referred to as, “Clark”
or “Defendant”.

2. The Plaintiff, the State of Florida, will be referred to as, the “State.”

3. The trial judge presiding over the plea and sentencing hearing in this matter will
be referred to as, the “Trial Court.”

4, The assistant public defender appointed to represent the Defendant will be
referred to as, “Defense Counsel.”

5. Citations to the trial transcripts of the three-day jury trial in this cause will be
indicated by the letter, “T,” followed by the appropriate volume 'and page number.

6. Defendant’s Sworn Affidavit is attached hereto as Exhibit “A” and incorporated

herein.



7. The Plea & Sentencing Hearing no longer exists.

8. A copy of the Florida Department of Law Enforcement (“FDLE”) Sexual
Offender Notification Letter to the Defendant is attached hereto as Exhibit “B”.

9. A copy of Chapter 98-81 is attached hereto as Exhibit “C” (the “Bill”). The Bill
also provides that a person who has entered a plea of no contest and has received a withhold of
adjudication is convicted within the meaning of § 943.0345 Florida Statute, relating to
registration of a sexual offender.

10, A copy of the FDLE Sex Offender Registry website regarding the Defendant is
attached hereto as Exhibit “D”.

11. This is an action pursuant to § 86.021 of the Florida Statutes,

12, This court has jurisdiction over this matter pursuant to Section 26.021 of the

Florida Statutes.

13. The Defendant has filed no other previous Motion for Post-Conviction Relief in

this cause.

14. There are no appeals pending which would make adjudication of the claims set

forth herein moot or not ripe for review.,



STATEMENT OF THE CASE AND FACTS

15. On or about August 31, 1995, the State of Florida, by way of an Information,
charged the Defendant with the following:
a. CountI: Lewd and Lacivious Act, pursuant to §800.04(1).

16. On or about February 29, 1996, the Defendant entered a plea of no contest to

Count 1.
17.  The Court entered a withhold of adjudication.

18. On February 29, 1996, the Trial Court sentenced the Defendant to two (2) years

administrative probation.

A. FDLE Sexual Offender Notification Letter to the Defendant dated July 10,
2000 (“FDLE Letter”).

19.  According to the FDLE Letter:
a. The Defendant must now register as a sexual offender and abide by the
registration requirement of Florida Statutes 943.0435.
b. As a result, the Defendant is now listed on the FDLE Sex Offender Registry

website and must comply with all sex offender registration requirements.

B. Defendant’s Allegations Set Forth in Affidavit.

20.  The Defendant’s Affidavit states the following:
a. That the Agreement the Defendant maintained with the Prosecution is that he

would not be registered as a sex offender, as the sex offender registry did not

exist.
b. The Defendant accepted the Plea because the State Attorney and Defense

Attoney informed him that he would not be a sex offender, as the laws

regarding sex offender were not enacted in 1996.



¢. That the Defendant could get the charge expunged.

d. When the Defendant was released from prison, the Defendant’s probation
officer informed him that he was required to report to the FDLE,

e. During July 2000, the Defendant received a letter stating he was to be placed
on the FDLE Sex Offender Registry.

f. The Defendant was released from probation on February 29, 1998, exactly 2
years after his plea of no contest.

g The Defendant successfully completed all probation sanctions on or before
February 29, 1998,

h. The FDLE and State of Florida never informed the Defendant that he was

required to register as a sex offender on or after October 1, 1997 or on or after

Tuly 1, 1998,

(See, Affidavit, Ex. A, pp. 1-3).

C.

21.

Florida Statute §943.0435, Florida Statutes (1998).

The FDLE specifically exempted persons entering a plea of no contest from the

registration requirements of §943.0435, Florida Statutes (1998).

22.

§ 943.0435, Florida Statutes (1998) states:
(1) As used in this section, the term:
(a) “Sex offender” means a person who has been:

1. Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes
in this state or analogous offenses in another Jurisdiction: 5.787.025,
chapter 794, 5.796.03, $.800.04, 5.827.071, 5.847.0133, s.847.0135,
5.847.0145, or any similar offense committed in this state which has been
redesignated from a former statute number to one of those listed in this
subparagraph.



2. Released on or after October 1, 1997, from the sanction imposed for any
conviction of an offense described in subparagraph 1. For purposes of
subparagraph 1., a sanction imposed in this state or in any other
jurisdiction includes, but is not limited to, a fine, probation, community
control, parole, conditional release, control release, or incarceration in a

state prison, federal prison, private correctional facility, or local detention
facility.

(b) “Convicted” means the person has been determined guilty as a result of a
plea or a trial, regardless of whether adjudication is withheld, (Emphasis

Added).

23. § 943.0435, Florida Statutes (1998) excludes persons that enter a plea of no

contest from the registration requirements imposed by the FDLE.

D. Florida Statute §943.0435, Florida Statutes (2009).

24.  In 1999, the exemption for persons entering a plea of no contest was removed and

such persons were no obligated to conform to the registration requirements of §943.0435, Florida

Statute (1999).
25.  §943.0435, Florida Statutes (1999) states:

(1) As used in this section, the term:

(a) “Sexual offender” means a person who has been:

1. Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes
in this state or similar offenses in another jurisdiction: 5.787.01 or
5.787.02, where the victim is a minor and the defendant is not the victim's
parent; s.787.025; chapter 794; 5.796.03; 5.800.04; 5.825.1025; 5.827.071;
5.847.0133; 5.847.0135; 5.847.0145; or any similar offense committed in
this state which has been redesignated from a former statute number to one
of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for any
conviction of an offense described in subparagraph 1. For purposes of
subparagraph 1., a sanction imposed in this state or in any other
jurisdiction includes, but is not limited to, a fine, probation, community
control, parole, conditional release, control release, or incarceration in a

state prison, federal prison, private correctional facility, or local detention
facility.



(b) “Convicted” means that, regarding the person's offense, there has been a
determination of guilt as a result of a trial or the entry of a plea of guilty or
nolo contendere, regardless of whether adjudication is withheld. Conviction
of a similar offense includes, but is not limited to, a conviction by a federal or
military tribunal, including courts-martiai conducted by the Armed Forces of
the United States, and includes a conviction in any state of the United States.

26.  The 1999 section includes an amendment to correct an error in the sexual offender

criteria that are listed m § 943.0433, Florida Statutes.

27, Prior to 1999, a person who enters a plea of no contest and receives a withhold of
adjudication is excepted from designation as a sexual offender.

28. Thé new law took effect on July 1, 1998,

29.  The Defendants probation terminated on February 29, 1998.

E. Chapter 98-81.

30. Section 7 of the Bill changes the Definition of conviction to include persons
entering a plea of no contest and who receive a withhold of adjudication. (See, Bill p.19).

31.  The sexual offender statutes at that time specifically excluded subsection
§943.0435, Florida Statutes persons entering a plea of no contest from the requirement to register
because such persons were not considered “convicted”,

32. Asset forth in Section 17 of the Bill, the law did not become effective until July 1, 1998.

F. Plea Hearing Colloquy.

33.  During the Plea Hearing, the State and Defense agreed that the Defendant would
not be placed on the sex offender registry, as this designation was not contemplated at the point
of the Plea.

34.  This agreement induced the Defendant to enter a plea. (See, Sentencing Hearing).

35, For the reasons that follow, this Court should vacate, set aside or correct the final

Judgment and sentence delivered in this matter.



ARGUMENT

L DECLARATORY JUDGMENT.

WHEN THE DEFENDANT ENTERED HIS PLEA TO SECTION 800.04(1) FLORIDA
STATUTES (1995), HE _WAS NOT REQUIRED TO REGISTER AS A SEX
OFFENDER PURSUANT TO SECTION 943.0435, FLORIDA STATUTES (1998).

A. Introduction.

36.  This is an action for declaratory judgment pursuant to Chapter 86, Florida
Statutes.

37. Specifically, the Defendant contends that, because adjudication was withheld on
his prior offenses after he entered a plea of nolo contendere, he was not convicted and, therefore,
is not a sexual offender who is required to register under section 943.0435, Florida Statutes (199%).

38.  During 2000, the FLDE permanently placed the Defendant on the Sex Offender
Registry.

39, When the Defendant entered a plea of no contest and received a withhold of
adjudication to §800.04(1) he was not required to register as sex offender under §943.0435.

40.  The Defendant is now permanently registered as a sex offender.

41. Therefore there is serious doubt as to whether the provision of §943.0435 (1998)
apply to the Defendant.

42.  The Defendant contends that §943.0435 exempt the Defendant from the

registration requirements as he was not convicted within the meaning of §943.0435, Florida

Statutes (1998).
43.  The Defendant further contends that the required convictions necessary in order to

impose the registration requirements on the Defendant cannot be supported by the record.



B. Analysis.
44.  Section 943.0435, Florida Statutes, entitled “Sex offenders required to report to
the department; penalty,” was enacted in 1997 and provided in pertinent part:
(1) As used in this section, the term:

(2) “Sex offender” means a person who has been:

1. Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes in
this state or analogous offenses in another jurisdiction: s.787.025, chapter 794,
5.796.03, 5.800.04, 5.827.071, 5.847.0133, 5.847.0135, 5.847.0145, or any
similar offense committed in this state which has been redesignated from a
former statute number to one of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for any
conviction of an offense described in subparagraph 1. For purposes of
subparagraph 1., a sanction imposed in this state or in any other jurisdiction
includes, but is not lmited to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in a state prison, federal
prison, private correctional facility, or local detention facility,

(b) “Convicted” means the person has been determined guilty as a result of a
plea or a trial, regardless of whether adjudication is withheld.

(Emphasis added).

45.  On July 1, 1998, after the Defendant’s probation ended, section 943.0435(1)(b)

had been amended to read:

(b) “Convicted” means that, regarding the person's offense, there has been a
determination of guilt as a result of a trial or the entry of a plea of guilty or
nolo contendere, regardless of whether adjudication is withheld.

Thereafter, in 2008 FN1, when Price was charged with failure of a sex
offender to properly register, section 943.0435(1)(b) provided:

(b) “Convicted” means that there has been a determination of guilt as a result
of a trial or the entry of a plea of guilty or nolo contendere, regardless of
whether adjudication is withheld, and includes an adjudication of delinquency
of a juvenile as specified in this section....



46.  Under the 1997 language of section 943.0435, “convicted” for purposes of sex
offender registry did not include entry of a plea of nolo contendere, regardless of whether
adjudication was withheld. '

47.  Under the 1998 language of section 943.0435, “convicted” for purposes of sex
offender registry included entry of a plea of nolo contendere, regardless of whether adjudication
was withheld.

48.  However, based upon the record, the Defendant indisputably does not meet the
language applicable under the 1998 version of section 943.0435 to be a sex offender who was
required to register.

49.  The Defendant relies on the fact that the language of the 1997 version of section
943.0435 does not mention a plea of nolo contendere where adjudication was withheld under the
definition of “convicted.” Rather, it provides: “‘Convicted’ means the person has been
determined guilty as aresult of a plea or a trial, regardless of whether adjudication is withheld.”

50.  The fact that the Defendant does not meet the criteria under the 1998 version of
section 943.0435 is controlling because the sex offender registry requirements commenced after
the Defendant’s probation ended in 1998. See, e.g., Cella v. State, 831 S0.2d 716 (Fla. 5th DCA
2002); St. Lawrence v. State, 785 So0.2d 728, 730 (Fla. 5th DCA 2001).

WHEREFORE, the Defendant, PATRICK CLARK, respectfully asks this Court to

determine that §800.04(1) Florida Statutes (1995) does not require the Defendant to register as a

' Under Section 921.0021, Florida Statutes (1997), the term conviction did not include a
person entering a plea of no contest and receiving a withhold of adjudication until October 1,
1998, See also, Chapter 97-194: “““The Florida Criminal Punishment Code, consisting of sections
921.002-921.0026, Florida Statutes, is established effective October 1, 1998, and applies to any
felony committed on or after that date.”



sex offender under §943.0435, Florida Statutes (1998) as the Defendant was not convicted within

the meaning of §943.0435, Florida Statutes (1998).

10



1. EX POST FACTO.

APPLICATION OF SECTION 943.0435. FLORIDA STATUTES (1998) TO
THE DEFENDANT VIOLATES THE EX POST FACTO CLAUSE.

51.  This is an action for declaratory judgment pursuant to Chapter 86, Florida Statutes.

52.  This is an action for declaratory judgment based upon a violation of Plaintiff’s
U.S. and Florida Constitutional Rights respectively, which forbid illegal retroactive sentence
enhancements as ex post facto violations.

53. Both the Florida and United States constitutions make it unconstitutional for
lawmakers to enact laws that increase the punishment for a criminal offense after the crime has been
committed. See U.S. Const., Art. I, § 9, cl. 3; U.S. Cont. Art. I § 10, cl. 1; Fla. Const. Art. I, § 10.

54. The ban on ex post facto legislation applies only to criminal laws and
proceedings; however, a civil remedy can be so punitive in either purpose or effect as to be
deemed crimiinal and subject to ex post facto principles.

55. This is the problem that arises in the present case.

56. At the Plea, Defendant stated he had bargained for anonymity in exchange for his plea.

57. He alleges that the Prosecutor promised him he would not be a sex offender or be
placed on the sex offender registry if he entered the plea to §800.04(1) Florida Statute (1995).

58. The FLDE has taken it upon its own accord to apply the sex offender registration
requirements against the Defendant for the purpose of penalty enhancement without ever
providing proper and timely notice to the Defendant.

59. A permanent placement of the Defendant on the sex offender registry is a penalty.

60. A statutory change operates retrospectively and is a constitutional ex post facto

violation when it applies to convicted offenders whose crimes were committed prior to the

statute’ effective date.

11



61.  Applying these principles to the Defendant’s case, the FDLE is currently applying
sentencing and punishment to an offense that was committed prior to the current statute’s
effective date.

62.  This type of retroactive application of a statute is an illegal sentence enhancement
and punishment in the Defendant’s case because it alters the definition of criminal conduct and
increases the length of the Defendant’s sentence.

63.  The application of the statute in this manner subjects the Defendant to a
mandatory criminal penalty for a conviction that does not require registration.

64.  The retroactive application of the conviction provisions of the statute in this
manner violates ex post facto prohibitions.

65. In Wiita v. State, 744 S0.2d 1232 (Fla, 4" DCA 1999), the plaintiff filed a motion to
vacate his sentence and/or preclude his compliance with section 943.0435, Florida Statutes (1997).

66. Wiita claimed that, because section 943.0435 was not in effect at the time he
entered his plea agreement, the i'eporting and publication requirements of the statute were neither
contemplated nor made a part of his plea agreement. Based upon these facts, Wiita argued good
cause existed to vacate his plea because it was not entered knowingly or voluntarily,

67.  The trial court found that Wiita did not enter his guilty plea with an understanding
of the full consequences of the plea. Thus, the trial court held Wiita's plea was not freely and
voluntarily entered. The Trial Court granted the plaintiff’s motion, which also stated that Wiita

was no longer subject to the provisions of section 943.0435.2

? Since Wiita did not preserve the issue at the Trial Court, the Appellate Court did not
addresses such issue on appeal.

12



68. At the time of the Defendant’s offense, Florida law, as set forth in
§943.0435(1)(b), Florida Statutes (1998}, did not require a mandatory sex offender registration
for entering a plea of no contest to §800.04(1), Florida Statutes.

69.  The Defendant challenges the imposition and application by the FLDE of the sex
offender laws in this manner as a violation of the Ex Post Facto Clause.

70. At the time the Defendant committed the offense, §943.0435, Florida Statutes
(1998) did not provide a plea of no contest to §800.04, Florida Statutes constitutes an offense
which makes sex offender registration mandatory.

71. According to the Chapter 98-91 the effective date of the Florida Legislature’s
amendment to §943.0435, Florida Statutes (1998) is July 1, 1998, months after the Defendant
was removed from supervision or removed from sanctions.

72.  Therefore, the amended language mandating sex offender registration for a
violation of §800.04(1), Florida Statutes did not apply at the time the Defendant committed the
offense prior to July 1, 1998.

73. The consequence of this is that any imposition of the statute in a manner that
classifies the Defendant’s offense as an offense, mandating sex offender registration, is a
violation of the Ex Post Facto Clause.

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests of this Court a

judgment declaring the permanent placement of the Defendant on the sex offender registry to be

invalid,

13



III.  DECLARATORY JUDGMENT.

THE DEFENDANT’S DUE PROCESS RIGHTS ARE VIOLATED BECAUSE
HE IS NOT REQUIRED TO REGISTER AS A SEX OFFENDER PURSUANT
TO SECTION 943.0435, FLORIDA STATUTE (1998).

74. This is an action for declaratory judgment pursuant to Chapter 86, Florida Statutes.
75. This is an action for declaratory judgment based upon a violation of the
Defendant’s Due Process Rights under the Constitution of the State of Florida, Article L, Section 9.
76. During 2000, the FLDE permanently placed the Defendant on the Sex Offender Registry.
77.  The failure of the FDLE to give proper notice or undertake to contact the

Defendant of the FLDE’s intention to place the Defendant on the sex offender registry deprived
the Defendant of:
1. afair hearing on these disputed issues,
ii.  ameaningful opportunity to be heard,
il. an opportunity to raise a meaningful defense.

78.  Article I, Section 9 of the Florida Constitution provides “That no person shali be
deprived of life, liberty or property without the due process of law.”

79. The denial of FLDE to give proper notification to the Defendant deprived him of
the opportunity to challenge, contradict or rebut the evidence that the FLDE relied upon in order
to permanently place the Defendant on the sex offender registry.

80.  Here, the Defendant was convicted of a crime that did not require him to register
as a sex offender. -

8l. In Robinson v. Satz, 260 Fed. Appx. 2009 (C.A.11 Fla. 2007), the defendant

argued his right to due process was violated because he was placed on the Florida sex offender

website without notice even though he was never charged with or convicted of any sex offense.

14



82.  The Court agreed with Robinson’s claim stating:

The Florida Sex Offender Act defines a sex offender as a person who “has been

[c]onvicted of committing, attempting, soliciting, or conspiring to commit” any of

the enumerated offenses, including rape. Fla. Stat. § 943.0435(1)(a)(1). Pursuant

to this statute, Florida has established a public website, in which each sex

offender's name, address, photograph, and offense is listed. See http:// offender.

fdle. state. fl. us. We have held that “the stigmatizing effect of being classified as

a sex offender constitutes a deprivation of liberty under the Due Process Clause.”

Kirby v. Siegelman, 195 F.3d 1285, 1292 (11th Cir.1999). Therefore, “[a]n inmate

who has never been convicted of a sex crime is entitled to due process before the

state declares him to be a sex offender.”
See, Robinson v. Satz, 260 Fed. Appx. 2009 (C.A.11 Fla. 2007).

83.  The Defendant contends he has never been convicted of a sex crime, which
requires registration under §943.0435, and therefore, he should not be identified as a sex
offender and posted on the website.

84.  The Defendant also alleges that he received no notice that he was going to be
identified as a sex offender before he was placed on the website.

85.  Based on the holding in Kirby v. Siegelman, 195 F.3d 1285, 1292 (11th Cir.1999),
the Defendant is entitled to due process before he was declared a sex offender and identified on
the state of Florida's sex offender website. See Kirby, 195 F.3d at 1292.

86.  The Defendant has therefore stated a valid due process claim.

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests this Court
enter a judgment declaring the permanent placement of the Defendant on the sex offender
registry to be declared invalid due to lack of notice and failure to give the Defendant an

opportunity to be heard and defend against the allegations that the FDLE relied upon in order to

place the Defendant on the registry.

15



IV. INJUNCTIVE RELIEF.

-THE FDLE SHOULD BE ENJOINED FROM ENFORCING THE SEX OFFENER
REGSITRATON REQUIREMENTS AGAINST THE DEFENDANT AS SUCH
REQUIREMENTS _ARE AN IMPROPER RETROACTIVE SENTENCE
ENHANCEMENT.

87.  This 1s an action for injunctive relief based upon a violation of the Defendant’s
Due Process Rights under the Constitution of the State of Florida, Article 1, Section 9.

88.  This action for injunctive relief is based upon an incorrect application of law that
has resulted in an excessive and illegal sentence enhancement.

89, The Defendant requests that this Court enter an Order, NUNC PRO TUNC, in
order to correct the erroneous and illegal sentence enhancement that has resulted.

90.  The Defendant requests this Court enter an Order enjoining the FDLE from
enforcing §943.0435, Florida Statutes (1998) against the Defendant, as the term “conviction” did
not apply to the Defendant.

91.  In this case, the Defendant’s probation ended prior to the enactment of
§943.0435(1)(b), Florida Statutes); therefore, a plea of no contest did not constitute a conviction
within the meaning of sex offender laws prior to July 1, 1998.

92. A court possesses the inherent power to correct eITOrs, nunc pro tunc, even after the term
of court has expired, and such corrections relate back and take effect as the date of the judgment.

93.  In this case, the predicates for a injunction are: (1) irreparable harm, (2)
inadequate remedy at law, (3) clear legal right to the relief requested and (4) a temporary
injunction would serve the public interest.

WHEREFORE, the Defendant, PATRICK. CLARK, respectfully requests this Court to
enter an Order enjoining the FDLE from enforcing §943.0435, Florida Statutes (1999) against

the Defendant, and that the Court grant any further relief this Court deems just and appropriate.

16



V. DECLARATORY RELIEF.

APPLICATION OF SECTION 943.0435, FLORIDA STATUTE (1998) TO
THE DEFENDANT VIOLATES THE EIGHTH AMENDMENT.

94.  This is an action for declaratory Judgment pursuant to Chapter 86, Florida Statutes.

95.  This is an action for declaratory judgment based upon a violation of Defendant’s
U.S. and Florida Constitutional Rights respectively, which forbid illegal retroactive sentence
enhancements as ex post facto violations.

96.  The Defendant challenges the constitutionality of §943.0435, Florida Statutes
(2009) as applied to him.

97.  The Defendant contends that the constitutionality of §943.0435, Florida Statutes
requiring a person convicted of a crime prior to the implementation of House Bill 115, violates
his constitutional rights and his Eighth Amendment's prohibition against cruel and unusual
purishment.

98.  In this case, because the Defendant entered a plea to §847.0135(4), Florida
Statutes and was exempt from the registration requirements of §943.0435, Florida Statutes
(2009), the FLDE’s action to make the Defendant register as a sex offender is characterized as
punitive.

99, Such registration requirement is "punishment” within the Eighth Amendment, as
well as "cruel and unusual” punishment prohibited by the Constitution.

100.  As the Supreme Court addressed in Robinson v. California, 370 U.S. 660 (1962),
individuals can only be punished for culpable acts, and not for their status.

101.  Further, the Robinson Court articulated the proposition that, under the Eighth

Amendment, the criminalization of status constitutes cruel and unusual punishment.

17



REQUEST FOR RELIEF

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests this Court

enter an Order:

1. Granting an evidentiary hearing to determine the merits of this Motion;

2, Vacating and setting aside the Plea and Sentence as to Count I, §847..0135(4)),

and discharging or resentencing the Defendant; and

3. Awarding such other and further relief this Court deems just and proper.

DATED this 20th day of October, 2010,

Respectfyldy submitted,

I

........

Robert L. Sirianni, Jr., Esq.

Florida Bar No. 684716

Paetra T. Brownlee, Esq.

Florida Bar No. 71576
BROWNSTONE, P.A.

400 North New York Avenue, Suite 215
Winter Park, Florida 32789

Telephone: (407) 388-1900

Facsimile: (407) 622-1511

Counsel for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
U.S. Mail this 20th day of October, 2010 to:

Office of the State Attorney
415 North Orange Avenue
Orlando, Florida 32801 e

Robert L. Sirianni, Jr., Esq.
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OATH

[

-

STATE OF FESRIDA ,
COUNTY OF %7. hbwis

Before me, the undersigned authority, this day personally appeared Patrick J. Clark who
first being duly sworn, says that he is the defendant in the above-styled cause, that he or
she has read the foregoing Motion and has personal knowledge of the facts and matters
therein set forth and afleged and that each and all of these facts and matters are true and
correct,

Defendant

SWORN AND SUBSCRIBED TO before me on this = __ day of | ﬁbruutszolo.

Suoain edgice

N
NOTARY PUBLIC i

Personally known or produced identification \/

N . v *
Type of Identification produced [MAQOBLALL Dlvees hutense

Sy
SUSAH McDUFFIE
Notary Pubiic - Notary Seal
State of Mizsour
Commissioned for Si LOA::S 08, 2012
comm Explres:. r. J
My 08839‘1679




AFFIDAVIT

. BEFORE ME, the undersigned authority,
/iﬁ é_ //} ﬁw% Anzere te ) €carls on this day of

January, 2010, personally appeared Patrick J. Clark known to me to be a credible person

and of lawful age, who befng by me first duly sworn, on his/her oath, deposes and says:
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Further Affiant sayeth not.

Alp . e A

Defendant ¢

L] ~

- State of FioHda .

County of ST oy

The forgoing instrument was acknowledged before me this > __ day of @L_MﬁZOIO,
by Patrick J. Clark, who is personally known to me or produced fassfwiys D WA

identification and who did/did not take an oath.

Notary Public
My Commission Expires:




FOLE

* Fleride Department of Criminal Jt;stlce Information Services
Law Enforcament Sexual Offender/Predator Unit

James T. "Tim"* Moore
‘Commissioner

July 16, 2000

Sir or Madam:

registration teqmments

Post Office Box 1489
Tallahassse, Fiorida 32302-1489
(850) 410-8572

888-357-7332 .

FAX (850) 410-8599
vww.idle.state.flus

The Florida Department of Law Enforcement (FDLE) has you listed as a registered Sexual
Predator or Sexual Offepder. Federal law mandates that the FOLE must conduct quarterly
address verifications for all Sexual Predators-and antual verification for all Sexual Offenders. .
Florida law, section 775.21 or 943.0435, F.8: wqmresyom' mmphance as part of your

To tnake this process as simple as possible, FDLE has irxch:déd’apre-addressedenvéiope in
which to return the attached form. Please fill out the pertinent information on the form, and mail
to FDLE no later than July 31, 20080. If you are a registered Sexual Predator, please be aware

that you will receive this letter on a quarterly basis, and will be required to comply each time. If

you are a Sexnal Offender, you will receive this letter annually.

If you live in a state other than Florida, but you work or attend school in Florida, give the address
where you work or attend school as the femporary address. 1f you routinely reside at an address
other than your permanent address for 4 or mare days in a8 month, or 14 or more days during any
calendar year, you MUST give that address in the “{emporary address” space provided. .

If you have any questions concerning this letter, please contact the Sexual Offender/Predator
Unit (SOPU) toll free at 1-888-357-7332 between the hours of 8:00 a.m. and 7:00 p.m. Mnnday

— Friday.
. Sincerely,

James T. Moore
. Commissioner

Ftey Jugftes

Lucy Ingley, SMAS
Sexual Offender/Predator Unit
JTM/LUsp

Enclosures

Committad to
Rarvira » Intarvitv ¢ Racnart » Oualitv




CHAPTER 98-81

Committee Substitute for Senate Bill No. 1992

An act relating to criminal justice; amending s. 415.5018, F.S.; requir-
ing that the Department of Law Enforcement provide the Depart-
ment of Children and Family Services with access to certain crimi-
nal justice information for purposes of child protective investiga-
tions and emergency child placement; amending s. 775.13, F.S., re-
lating to the registration of convicted felons; providing a definition;
providing an exemption from registration requirements for certain
registered sexual offenders; amending s. 775.21, F.S,; revising the
Florida Sexual Predators Act; defining terms; prescribing criteria
and procedures for designation as a sexual predator; requiring that
fingerprints be made if a sexual predator is not imprisoned; prescrib-
ing registration and notification requirements; providing registra-
tion requirements with respect to a sexual predator who is super-
vised by the Department of Corrections or by a federal agency or who
is in the custody of a local jail; providing notificatien requirements
for a sexual predator who intends to reside in another state or
Jurisdiction; providing for removal of designation as a sexual preda-
tor; providing penalties for failing to comply with duties imposed on
persons so designated; requiring the Department of Law Enforce-
ment and the Department of Corrections to verify the addresses of
sexual predators; prohibiting misuse and misrepresentation of pub-
lic records information and providing penalties; creating s. 775.24,
F.S.: specifying that it is the duty of the court to uphold laws govern-
ing sexual predators and sexual offenders; providing certain require-
ments for the court if a person meets the criteria for designation as
a sexual predator or for classification as a sexual offender; creating
s. 775.25, F.S.; specifying jurisdictions in which a sexual predator or
sexual offender may be prosecuted for an act or for failure to act;
amending s. 943.043, F.S.; authorizing the Department of Law En-
forcement to provide information on sexual offenders and sexual
predators through the Internet; providing civil immunity for certain
persons and entities who provide information regarding sexual of-
fenders and sexual predators; amending s. 343.0435, F.S.; revising
definitions; specifying sexual offenders who must report and identify
themselves; revising reporting requirements; providing civil immu-
nity for specified persons and entities that administer such report-
ing requirements; providing for certain persons to be relieved from
such reporting requirements; requiring that the Department of Law
Enforcement verify the addresses of certain sexual offenders; provid-
ing requirements for a sexual offender who intends to reside in
another state or jurisdiction; requiring that a sexual offender main-
tain registration for life, except under specified circumstances;
amending s. 943.325, F.S.; providing for drawing blood specimens
from certain convicted persons committed to a county jail for pur-
poses of DNA analysis; providing for obtaining blood specimens from
a person who is not incarcerated following conviction; providing for
a statewide protocol for securing such specimens; providing that

1
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Ch. 98-81 LAWS OF FLORIDA Ch. 98-81

certain medical facilities and personnel and persons who assist a law
enforcement officer in withdrawing blood specimens are not civilly
or criminally liable for such actions; providing for an application to
the court for an order authorizing that a person be taken into cus-
tody for the purpose of providing blood specimens; providing that
failure to comply with certain requirements is not grounds for chal-
lenging the validity of a blood specimen or excluding evidence based
on a blood specimen; amending ss. 944.605, 947.177, F.S.; prescrib-
ing penalties for inmates who refuse to submit to the taking of a
digitized photograph; amending ss. 944,606, 944,607, F.S.; revising
provisions governing notification concerning the release of sexual
offenders; specifying persons with respect to whom such provisions
apply; requiring that fingerprints be made if the sexual offender is
not imprisoned; providing registration requirements with respect to
a sexual offender who is in the custody of a local jail or who is
supervised by the Department of Corrections or by a federal agency;
praviding civil immunity for specified persons and entities who re-
lease information concerning such offenders; amending s. 948.01,
F.S.; providing that after a specified date, an offender who commits
certain specified sexual offenses is ineligible for administrative pro-
bation; amending s. 348.03, F.S.; providing that conditions of proba-
tion and community control for specified offenders do not require
oral pronouncement and shall be standard conditions of supervision;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (4), (5}, and {6) of section 415.5018, Flor-
ida Statutes, are redesignated as subsections (5}, (6), and (7), respectively,
and a new subsection (4) is added to that section, to read:

415.5018 District authority and responsibilities,—

4) Notwithstanding any other law, the Department of Law Enforcement

shall provide the department with electronic access to criminal justice infor-
mation that is lawfully available and not exempt from s. 119.07(1), only for
the purposes of child protective investigations and emergency child place-
ment. As a condition of access to such _information, the department shall

execute an appropriate user agreement with the Department of Law En-

forcement which addresses access, use, dissemination, and destruction of

such information and which complies with all applicable laws and rules of
the Department of Law Enfgrcement.

Section 2. Section 775.13, Florida Statutes, is amended to read:

775.13 Registration of convicted felons, exemptions; penalties.—

{1} As used in this section, the term “convicted” means, with respect to
a person's felony offense, a determination of guilt which is the result of a

trial or the entry of a plea of guilty or nolo contendere, regardless of whether
adjudication is withheld.
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{2){13 Any person who has been convicted of a felony in any court of this
state shall, within 48 hours after entering any county in this state, register
with the sheriff of said county, be fingerprinted and photographed, and list
the crime for which convicted, place of conviction, sentence imposed, if any,
name, aliases, if any, address, and occupation.

(3142} Any person who has been convicted of a crime in any federal court
or in any court of a state other than Florida, or of any foreign state or
country, which crime if committed in Florida would be a felony, shall forth-
with within 48 hours after entering any county in this state register with
the sheriff of said county in the same manner as provided for in subsection

2KH.

{443} Any person who is within any county of the state as of October 1,
1997, shall register with the sheriff of such county by December 1, 1997, if
such person would be required to register under the terms of subsection
(2)41 or subsection (3142}, if he or she were entering such county.

(5){4} In lieu of registering with the sheriff as required by this section,
such registration may be made with the Department of Law Enforcement,
and is subject to the same terms and conditions as required for registration
with the sheriff.

(6145} This section does not apply to an offender:
(a) Who has had his or her civil rights restored;
(b) Who has received a full pardon for the offense for which convicted:

(c) Who has been lawfully released from incarceration or other sentence
or supervision for a felony conviction for more than 5 years prior to such time
for registration, unless the offender is a fugitive from justice on a felony
charge or has been convicted of any offense since release from such incarcer-
ation or other sentence or supervision;

(d) Who is a parolee or probationer under the supervision of the United
States Parole Commission if the commission knows of and consents to the
presence of the offender in Florida or is a probationer under the supervision
of any federal probation officer in the state or who has been lawfully dis-
charged from such parole or probation; e

{e) Who is a sexual predator and has registered as required under s,
775.21; or-

{f) _Who is a sexual offender and has registered as required in s. 943.0435

or s, 944.607.

{7)46} Failure of any such convicted felon to comply with this section
constitutes a misdemeanor of the second degree, punishable as provided in
5. 775.082 or 5. 775.083.

{8474 All laws and parts of laws in conflict herewith are hereby repealed,
provided that nothing in this section shall be construed to affect any law of
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this state relating to registration of criminals where the penalties are in
excess of those imposed by this section.

Section 3. Section 775.21, Florida Statutes, is amended to read:

775.21 The Florida Sexual Predators Act; definitions; legislative find-
ings, purpose, and intent; criteria; designation; registration; community and
public notification; immunity; penalties.—

(1) SHORT TITLE.—This section may be cited as “The Florida Sexual
Predators Act.”

(2) DEFINITIONS.—As used in this section, the term:

{a) “Chief of police” means the chief law enforcement officer of a munici-
pality.

(b) “Community” means any county where the sexual predator lives or
otherwise establishes or maintains a temporary or permanent residence.

{(c) “Conviction” means a determination of guilt which is the result of a
trial or the entry of a plea of guilty or nolo contendere, regardless of whether
adjudication is withheld. A conviction for a similar offense includes, but is
not_limited to, a conviction by a federal or military tribunal, including
courts-martial conducted by the Armed Forces of the United States, and
includes a conviction in any state of the United States.

{d4e} “Department” means the Department of Law Enforcement.

(eid) “Entering the county” includes being discharged from a correc-
tional facility or jail or secure treatment facility within the county or being
under supervision within the county for the commission of a violation enu-
merated in subsection (4).

() _“Permanent residence” means a place where the person abides. lodges,

or resides for 14 or more consecutive days.

{gi{e} “Temporary residence” means a place where the person abides,
lodges, or resides for a period of 14 or more days in the aggregate during any
calendar year and which is not the person’s permanent address: for a persen
whose permanent residence is not in this state, a place where the person is
emploved, practices a vocation, or is enrolled as a student for any period of
time in this state; or a place where the person routinely abides, lodges, or
resides for a period of 4 or more consecutive or nonconsecutive days in any

month and which is not the person's permanent residence a-stay-ef2ormore
weeks,

(3) LEGISLATIVE FINDINGS AND PURPOSE; LEGISLATIVE IN-
TENT.—

(a) Repeat sexual sex offenders, sexual sex offenders who use physical
viclence, and sexual sex offenders who prey on children are sexual predators
who present an extreme threat to the public safety. Sexual Sex offenders are
extremely likely to use physical violence and to repeat their offenses, and
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most sexual sex offenders commit many offenses, have many more victims
than are ever reported, and are prosecuted for only a fraction of their crimes.
This makes the cost of sexual sex offender victimization to society at large,
while incalculable, clearly exorbitant.

(b) The high level of threat that a sexual predator presents to the public
safety, and the Jong-term effects suffered by victims of sex offenses, provide
the state with sufficient justification to implement a strategy that includes:

1. Incarcerating sexual predators and maintaining adequate facilities to
ensure that decisions to release sexual predators into the community are not
made on the basis of inadequate space.

2. Providing for specialized supervision of sexual predators who are in
the community by specially trained probation officers with low caseloads, as
described in ss. 947.1405(7) and 948.03(5). The sexual predator is subject to
specified terms and conditions implemented at sentencing or at the time of
release from incarceration, with a requirement that those who are finan-
cially able must pay all or part of the costs of supervision.

3. Requiring the registration of sexual predators, with a requirement
that complete and accurate information be maintained and accessible for
use by law enforcement authorities, communities, and the public.

4. Providing for community and public notification concerning the pres-
ence of sexual predators.

5. Prohibiting sexual predators from working with children, either for
compensation or as a volunteer.

(c) The state has a compelling interest in protecting the public from
sexual predators and in protecting children from predatory sexual activity,
and there is sufficient justification for requiring sexual predators to register
and for requiring community and public notification of the presence of sex-
ual predators.

(d) It is the purpese of the Legislature that, upon the court's written
finding that an offender is a sexual predator, in order to protect the public,
it is necessary that the sexual predator be registered with the department
and that members of the community and the public be notified of the sexual

predator’s presence. The designation of a person_as a sexual predator is
neither a sentence nor a punishment but simply a status resulting from the

conviction of certain crimes,

(e) Tt is the intent of the Legislature to address the problem of sexual
predators by:

1. Requiring sexual predators supervised in the community to have spe-
cial conditions of supervision and to be supervised by probation officers with
low caseloads;

2. Requiring sexual predators to register with the Florida Department of
Law Enforcement, as provided in this section; and
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3. Requiring community and public notification of the presence of a sex-
ual predator, as provided in this section,

{4) SEXUAL PREDATOR CRITERIA.—

(@) For a current offense committed on or after October 1, 1993, and
before October 1, 1995:

1. An offender who was found by the court under former s. 775.22 or
former s. 775.23 to be a sexual predator is a “sexual predator” if the court
made a written finding that the offender was a sexual predator at the time
of sentencing, as required by former s. 775.23. Such sexual predator must
register or be registered as a sexual predator with the department as pro-
vided in subsection (6), and is subject to community and public notification
as provided in subsection (7). Upon notification of the presence of a sexual
predator, the sheriff of the county or the chief of police of the municipality
where the sexual predator establishes or maintains a permanent or tempo-
rary residence i ides shall notify members of
the community and the public of the presence of the sexual predator in a
manner deemed appropriate by the sheriff or the chief of police.

2. If an offender has been registered as a sexual predator by the Depart-
ment of Corrections, the department, or any other law enforcement agency
and:

a. The court did not, for whatever reason, make a written finding at the
time of sentencing that the offender was a sexual predator, or

b. The offender was administratively registered as a sexual predator
because the Department of Corrections, the department, or any other law
enforcement agency obtained information which indicated that the offender
met the sexual predator criteria based on a violation of a similar law in
another jurisdiction,

the department shall remove that offender from the department’s sexual
predator list, and shall notify the state attorney who prosecuted the offense
that triggered the administrative sexual predator designation for offenders
described in sub-subparagraph a., or the state attorney of the county where
the offender establishes or maintains a permanent or temporary residence

i on October 1, 1996, for offenders de-
scribed in sub-subparagraph b. The state attorney may bring the matter to
the court’s attention in order to establish that the offender meets the sexual
predator criteria. If the court then makes a written finding that the offender
is a sexual predator, the offender is designated as a sexual predator, and
must register ar be registered as a sexual predator with the department as
pravided in subsection (6), and is subject to community and public notifica-
Llion requirements as provided in subsection (7). If the court does not make
a written finding that the offender is a sexual predator, the offender is not
designated as a sexual predator with respect to that offense, is not required
to register or be registered as a sexual predator with the department, and
is not subject to the requirements for community and public notification as
a sexual predator.
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{b} For a current offense committed on or after October 1, 1995, and
before October 1, 1996:

1. An offender who was found by the court under former s. 775.22 or
former s. 775.23 to be a sexual predator is a "sexual predator” if the court
made a written finding that the offender was a sexual predator at the time
of sentencing, as required by former s. 775.23. Such sexual predator must
register or be registered with the department as provided in subsection (6),
and is subject to community and public notification as provided in subsection
{7}. Upon notification of the presence of a sexual predator, the sheriff of the
county or the chief of police of the municipality where the sexual predator
establishes or maintains a permanent or temporary residence

shall notify the community and the public of the
presence of the sexual predator in a manner deemed appropriate by the
sheriff or the chief of police.

2. If an offender has been registered as a sexual predator by the Depart-
ment of Corrections, the department, or any other law enforcement agency
and:

a. The court did not, for whatever reason, make a written finding at the
time of sentencing that the offender was a sexual predator, or

b. The offender was administratively registered as a sexual predator
because the Department of Corrections, the department, or any other law
enforcement agency obtained information which indicated that the offender
met the sexual predator criteria based on a violation of a similar law in
another jurisdiction,

the department shall remove that offender from the department's sexual
predator list, and shall notify the state attorney who prosecuted the offense
that triggered the administrative sexual predator designation for offenders
described in sub-subparagraph a., or the state attorney of the county where
the offender establishes or maintains a permanent or temporary residence

i ides on October 1, 1996, for offenders de-
scribed in sub-subparagraph b. The state attorney may bring the matter to
the court’s attention in order to establish that the offender meets the sexual
predator criteria. If the court makes a written finding that the offender is
a sexual predator, the offender is designated as a sexual predator, must
register or be registered as a sexual predator with the department as pro-
vided in subsection (6), and is subject to the community and publie notifica-
tion as provided in subsection (7) provisions underformers—775-225. If the
court does not make a written finding that the offender is a sexual predator,
the offender is not designated as a sexual predator with respect to that
offense and is not required to register ar be registered as a sexual predator
with the department.

(c) For a current offense committed on or after October 1, 1996, upon
conviction, an offender shall be designated as a “sexual predator” under
subsection (5), and subject to registration under subsection (6) and commu-
nity and public notification under subsection {7) if:
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1. The felony meets the criteria of former ss. 775.22(2) and 775.23(2),
specifically, the felony is:

a. A capital, life, or first-degree first-degree felony violation of s. 787.01
or s. 787.02, where the victim is a minor and the defendant is not the victim's
parent, or of chapter 794 or s. 847.0145, or a violation of a similar law of
another jurisdiction; er

b. _An attempt to commit a capital, life, or first-degree felony violation of
chapter 794, where the victim is a minor, or a viglation of a similar law of
another jurisdiction: or

c.b- Any second-degree second-degree or greater felony violation of s.
787.01 or s. 787.02, where the victim is a minor and the defendant is nat the

victim's parent: chapter 794; s. 796.03:, s. 800.04; s. 825.1025(2)(h):: s.
827.071;; or 5. 847.0145;, or a violation of a similar law of another jurisdic-
tion, and the offender has previously been cenvicted of or found to have
committed, or has pled nolo contendere or guilty to, regardless of adjudica-
tion, any violation of s. 787.01 or s. 787.02, where the victim is a minor and
the defendant is not the victim's parent; s. 794.011(2), (3), (4), (5), or (8);; 5.
794.023; s. 796.03;; s. 800.04;_s. 825.1025;; s. 827.071;; s. 847.0133_s.
847.0135;; or s. 847.0145, or a_violation of a similar law of another jurisdic-
tion;

2. The offender has not received a pardon for any felony or similar law
of another jurisdiction that is necessary for the operation of this paragraph;
and

3. A conviction of a felony or similar law of another jurisdiction necessary
to the operation of this paragraph has not been set aside in any postconvic-
tion proceeding.

{d) Inorder tobe counted as a prior felony for purposes of this subsection,
the felony must have resulted in a conviction sentenced separately, or an
adjudication of delinquency entered separately, prior to the current offense
and sentenced or adjudicated separately from any other felony conviction
that is to be counted as a prior felony. If the offender’s prior enumerated
felony was committed more than 10 years before the primary offense, it shall
not be considered a prior felony under this subsection if the offender has not
been convicted of any other crime for a period of 10 consecutive years from
the most recent date of release from confinement, supervision, or sanction,
whichever is later.

(5) SEXUAL PREDATOR DESIGNATION.—For a current offense com-
mitted on or after October 1, 1996, an offender is designated as a sexual
predator as follows:

(@)1. An offender who meets the sexual predator criteria described in
paragraph (4)(c) who is before the court for sentencing for a current offense
committed on or after October 1, 1996, is a sexual predator, and the sentenc-
ing court must make a written finding at the time of sentencing that the
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offender is a sexual predator, and the clerk of the court shall transmit a copy
of the order containing the written finding to the department within 48
hours after the entry of the order; or

2. If the Department of Corrections, the department, or any other law
enforcement agency obtains information which indicates that an offender
who gstablishes or maintains a permanent or temporary residence perma-

i i in this state meets the sexual predator criteria
described in paragraph {(4)(c) because the offender committed a similar viola-
tion in another jurisdiction on or after QOctober 1, 1996, the Department of
Corrections, the department, or the law enforcement agency shall notify the
state attorney of the county where the offender establishes or maintains a
permanent or temporary residence permanently or temporarilyresides of
the offender’s presence in the community. The state attorney shall file a
petition with the criminal division of the circuit court for the purpese of
holding a hearing to determine if the offender’s criminal record from another
Jjurisdiction meets the sexual predator criteria. If the court finds that the
offender meets the sexual predator criteria because the offender has viclated
a similar law or similar laws in another jurisdiction, the court shall make
a written finding that the offender is a sexual predator.

When the court makes a written finding that an offender is a sexual preda-
tor, the court shall inform the sexual predator of the registration and com-
munity and public notification requirements described in this section.
Within 48 hours of the court designating an offender as a sexual predator,
the clerk of the circuit court shall transmit a copy of the court's written
sexual predator finding to the department. If the offender is sentenced to a
term of imprisonment or supervision, a copy of the court’s written sexual
predator finding must be submitted to the Department of Corrections,

(b} If a sexual predator is not sentenced to a term of imprisonment, the
clerk of the court shall ensure that the sexual predator’s fingerprints are
taken and forwarded to the_department within 48 hours after the court
renders its written sexual predator finding. The fingerprint card shall be
clearly marked, "Sexual Predator Registration Card.” The clerk of the court

that convicts and sentences the sexual predator for the offense or offenses
described in subsection (4) shall forward to the department and to the

Department of Corrections a certified copy of any order entered by the court

imposing any special condition or restriction on the sexual predator which
restricts or prohibits access to the victim, if the victim is a minor, or to other

minors,

{c}6} If the Department of Corrections, the department, or any other law
enforcement agency obtains information which indicates that an offender
meets the sexual predatoer criteria but the court did not make a written
finding that the offender is a sexual predator as required in paragraph (a),
the Department of Corrections, the department, or the law enforcement
agency shall notify the state attorney who prosecuted the offense for offend-
ers described in subparagraph (a)l., or the state attorney of the county
where the offender gstablishes or maintains a residence i
permanentlyresides upon first entering the state for offenders described in
subparagraph (a)2. The state attorney shall bring the matter to the court’s
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attention in order to establish that the offender meets the sexual predator
criteria. If the state attorney fails to establish that an offender meets the
sexual predator criteria and the court does not make a written finding that
an offender is a sexual predator, the offender is not required to register with
the department as a sexual predator,s

: 13- The Department of
Corrections, the department, or any other law enforcement agency shall not
administratively designate an offender as a sexual predator without a writ-
ten finding from the court that the offender is a sexual predator.

{d) A person who establishes or maintains a residence in this state and
who has not been designated as a sexual predator by a court of this state but
who has been designated as a sexual predator, as a sexually violent preda-
tor, or by another sexual offender designation in another state or jurisdiction
and was, as a result of such designation. subjected to registration or commu-
nity or public notification, or both, shall register in the manner provided in
5. 943.0435 or s. 944.607 and shall be subject to community and public
notification as provided in s. 943.0435 or s. 944.607. A person who meets the
criteria of this section is subject to the requirements and penalty provisions
of s. 943.0435 or s. 944.607 until the persen provides the department with
an order issued by the court that designated the person as a sexual predator,
as a sexually violent predator, or by another sexual offender designation in
another state or jurisdiction in which the order was issued which states that

such_designation has been removed, and provided such person no longer

meets the criteria for registration as a sexual offender under the laws of this
state.

{6) REGISTRATION.—

{a} A sexual predator must register with the department by providing the
following information to the department:

1. Name, social security number, age, race, sex, date of birth, height,
weight, hair and eye color, photograph, address of legal residence and; ad-
dress of any current temporary residence, including a rural route address
and a post office box, date and place of any employment, date and place of
each conviction, fingerprints, and a brief description of the crime or crimes

committed by the offender. A post office box shall not be provided in lieu of
a physical residential address, If the sexual predator’s place of residence is
a motor vehicle, trajler, mobile home, or manufactured home, as defined in
chapter 320, the sexual predator shall also provide to the department writ-
ten notice of the vehicle identification number; the license tag number; the
registration number; and a description, including color scheme, of the motor
vehicle, trailer, mobile home, or manufactured home, If a sexual predator’s
place of residence is a vessel, live-aboard vessel, or houseboat, as defined in
chapter 327, the sexual predator shall also provide to the department writ-
ten notice of the hull identification number; the manufacturer’s serial num-
ber; the name of the vessel, live-aboard vessel, or houseboat; the registration

number; and a description, including color scheme, of the vessel, live-aboard
vessel, or houseboat.

10
CODING: Words striken are deletions; words underlined are additions.



Ch. 98-81 LAWS OF FLORIDA Ch. 98-81

2. Any other information determined necessary by the department, in-
cluding criminal and corrections records;; nonprivileged personnel, treat-
ment, and abuse registry records;; and evidentiary genetic markers when
available.

(b} If the sexual predator is in the custody or control of, or under the
supervision of, the Department of Corrections, or is in the custody of a
private correctional facility, the sexual predator must register with the
Department of Corrections. The Department of Corrections_shall provide to

the department registration information and the location of, and local tele-
phone number for, any Department of Corrections’ office that is responsible
for supervising the sexual predator.

(c) If the sexual predator js in the custody of a local jail, the custodian
of the local jail shall register the sexual predator and forward the registra-
tion information to the department. The custodian of the local jail shall alsg
take a digitized photograph of the sexual predator while the sexual predator
remains in custody and shall provide the digitized photograph to the depart-

ment.

{d) If the sexual predator is under federal supervision, the federal agency
responsible for supervising the sexual predator may forward to the depart-
ment any information regarding the sexual predator which is consistent
with the information provided by the Department of Corrections under this
section, and may indicate whether use of the information is restricted to law
enforcement purposes only or may be used by the department for purposes
of public notification.

{e}b} If the sexual predator is not in the custody or control of, or under
the supervision of, the Department of Corrections, or is not in the custody
of a private correctional facility, and establishes or maintains a residence

i ides in the state, the sexual predator shall
initially register in person at an office of the department, or at the sheriff's
office in the county in which the predator establishes or maintains a resi-
dence i ides, within 48 hours after establish-
ing permanent or temporary residence in this state. If a sexual predator
registers with the sheriff's office, the sheriff shall take a photograph and a
set of fingerprints of the predator and forward the photographs and finger-
prints to the department, along with the information that the predator is
required to provide pursuant to this section.

{f{e} Within 48 hours_ after Subsequent—te the initial registration re-
quired under paragraph (a) or paragraph (e}4b}, a sexual predator who is not

incarcerated and who resides in the community, including a sexual predator

under the supervision of the Department of Corrections, shall register in
person at a driver’s license office of the Department of Highway Safety and

Motor Vehicles and shall present proof of initial registration within48-heuss

N tha nra

rive's license office the sexual pedator shall:

1. If otherwise qualified, secure a Florida driver’s license, renew a Flor-
ida driver’s license, or secure an identification card. The sexual predator
shall identify himself or herself as a sexual predator who is required to
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comply with this section, provide his or her place of permanent or temporary
residence, including a rural route address and a post office box, and submit
to the taking of a photograph for use in issuing a driver’s license, renewed
license, or identification card, and for use by the department in maintaining
current records of sexual predators. A post office box shall not be provided
in lieu of a physical residential address. If the sexual predator’s place of
residence is a motor vehicle, trailer, mobile home, or manufactured home
as defined in chapter 320. the sexual predator shall alse provide to the
Department of Highway Safety and Motor Vehicles the vehicle identification
number; the license tag number; the registration number; and a description,
including color schemme, of the motor vehicle, trailer, mobile home, or manu-
factured home. If a sexual predator's place of residence is a vessel, live-
aboard vessel, or houseboat, as defined in chapter 327, the sexual predator
shall also provide to the Department of Highway Safety and Motor Vehicles
the hull identification number; the manufacturer's serial number; the name
of the vessel, live-aboard vesse], or houseboat; the registration number: and

a_description, including color scheme, of the vessel, live-aboard vessel, or
houseboat.

2. Pay the costs assessed by the Department of Highway Safety and
Motor Vehicles for issuing or renewing a driver’s license or identification
card as required by this section.

3. Provide, upon request, any additional information necessary to con-
firm the identity of the sexual predator, including a set of fingerprints.

(gl Each time a sexual predator’s driver's license or identification card
is subject to renewal, and within 48 hours after any change of the predator’s
residence, the predator shall report in person to a driver’s license office,

- i ; and shall be
subject to the requirements specified in paragraph (f{e}. The Department
of Highway Safety and Motor Vehicles shall forward to the department and
to the Department of Corrections all photographs and information provided
by sexual predators. Notwithstanding the restrictions set forth in s, 322.142,
the Department of Highway Safety and Motor Vehicles is authorized to
release a reproduction of a color-photograph or digital-image license to the
Department of Law Enforcement for purposes of public notification of sexual
predators as provided in this section.

(bMe} If the sexual predator initially registers at an office of the depart-
ment, the department must notify the sheriff and the state attorney of the
county and, if applicable, the police chief of the municipality, where the
sexual predator maintains a residence i i
within 48 hours after the sexual predator registers with the department.

(i} A sexual predator who intends to establish residence in another state
or jurisdiction shall notify the sheriff of the county of current residence or
the department within 48 hours before the date he or she intends to leave
this state to establish residence in another state or jurisdiction. The notifica-
tion must include the address. municipality, ¢county, and state of intended
residence. The sheriff shall promptly provide to the department the informa-
tion received from the sexual predator. The department shall notify the
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statewide law enforcement agency, or a comparable agency, in the intended
state or jurisdiction of residence of the sexual predator's intended residencge,

The failure of a sexual predator to provide his or her intended place of
residence is punishable as provided in subsection (10).

() A sexual predator who indicates his ar her intent to reside in another
state or jurisdiction and later decides to remain in this state shall, within
48 hours after the date upon which the sexual predator indicated he or she
would leave this state, notify the sheriff or the department, whichever
agency is the agency to which the sexual predator reported the intended
change of residence, of his or her intent to remain in this state. If the sheriff
is notified by the sexual predator that he or she intends to remain in this
state, the sheriff shall promptly report this informaticon to the department.
A sexual predator who reports his or her intent to reside in another state
or jurisdiction, but who remains in this state without reporting to the sheriff
or the department in the manner required by this paragraph, commits a

felony of the second degree, punishable as provided in s. 775.082, s. 775.083,
ors. 775.084.

(k}4B1. The department is responsible for the on-line maintenance of
current information regarding each registered sexual predator. The depart-
ment must maintain hotline access for state, local, and federal law enforce-
ment agencies to obtain instantaneous locator file and offender characteris-
tics information on all released registered sexual predators for purposes of
maonitoring, tracking, and prosecution. The photograph and fingerprints do
not have to be stored in a computerized format.

2. The department’s sexual predator registration list, containing the in-
formation described in subparagraph (a}l., is a public record. The depart-
ment is authorized to disseminate this public information by any means
deemed appropriate, including aperating a toll-free 800" telephone number
for this purpose. When the department provides information regarding a
registered sexual predator to the public, department personnel must advise
the person making the inquiry that positive identification of a person be-
lieved to be a sexual predator cannot be established unless a fingerprint
comparison is made, and that it is illegal to use public information regarding
a registered sexual predator to facilitate the commission of a crime.

3. The department shall adopt guidelines as necessary regarding the
registration of sexual predators and the dissemination of information re-
garding sexual predators as required by this section.

U4g} A sexual predator must maintain registration with the department
for the duration of his or her life, unless the sexual predator has had his or
her civil rights restored, or has received a full pardon or has had a conviction
set aside in a postconviction proceeding for any felony sex offense that met
the criteria for the sexual predator designation. However, a sexual predator
who was designated as a sexual predator by a court before October 1, 1998,
and who has been lawfully released from confinement, supervision, or sanc-
tion, whichever is later, for at least 10 years and has not been arrested for
any felony or misdemeanor offense since release, may petition the criminal

division of the circuit court in the circuit in which the sexual predator
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resides for the purpose of removing the sexual predator designation. A sex-

ual predator whe was designated a sexual predator by a court on or after
October 1, 1998, who has been lawfully released from confinement, supervi-
sion, or sanction. whichever is later, for at least 20 years, and who has not

been arrested for any felony or misdemeanor offense since release may
petition the criminal division of the circuit court in the circuit in which the

sexual predator resides for the purpose of removing the sexual predator
designation. The court may has-the-diseretionto grant or deny such relief
if the petitioner demonstrates to the court that he or she has not been
arrested for any crime since release, the requested relief complies with
federal standards applicable to the removal of the designation as a sexual
predator, and the court is otherwise satisfied that the petitioner is not a
current or potential threat to public safety. The state attorney in the circuit
in which the petition is filed must be given notice of the petition at least 3
weeks before the hearing on the matter. The state attorney may present
evidence in opposition to the requested relief or may otherwise demenstrate
the reasons why the petition should be denied. If the court denies the peti-
tion, the cgurt may set a future date at which the sexual predator may again
petition the court for relief, subject to the standards for relief provided in
this paragraph. Unless specified in the order, a sexual predator who is
granted relief under this paragraph must comply with the requirements for
registration as a sexual offender and other requirements provided under s.
943.0435 or s. 944.607. If a petitioner obtains an order from the court that
imposed the order designating the petitioner as a sexual predator which
removes such designation, the petitioner shall forward a certified copy of the
written findings or order to the department in order to have the sexual
predator designation removed from the sexual predator registry.

(7) COMMUNITY AND PUBLIC NOTIFICATION.—

(a) Law enforcement agencies must inform members of the community
and the public of a sexual predator's presence. Upon notification of the
presence of a sexual predator, the sheriff of the county or the chief of police
of the municipality where the sexual predator establishes or maintains a
permanent or temporary residence temporarily-er-permanently resides shall
notify members of the community and the public of the presence of the
sexual predator in a manner deemed appropriate by the sheriff or the chief
of police. Information provided to members of the community and the public
regarding a sexual predator must include:

1. The name of the sexual predator;
2. A description of the sexual predator, including a photograph;

3. The sexual predator’s current address, including the name of the
county or municipality if known;

4, The circumstances of the sexual predator’s offense or offenses; and

5. Whether the victim of the sexual predator’s offense or offenses was, at
the time of the offense, a minor or an adult.
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This paragraph does not autherize the release of the name of any victim of
the sexual predator. :

{(b) The sheriff or the police chief may coordinate the community and
public notification efforts with the department. Statewide notification to the
public is authorized, as deemed appropriate by local law enforcement per-
sonnel and the department.

() The department shall notify the public of all designated sexual preda-
tors through the Internet. The Internet notice shall include the information
required by paragraph (a}.

(d) The department shall adopt a protocol to assist law enforcement
agencies in their efforts to notify the community and the public of the
presence of sexual predators. i

(8) VERIFICATION.—The department and the Department of Correc-
tions shall implement a system for verifying the addresses of sexual preda-

tors. The system must be consistent with federal requirements that apply
to the laws of this state governing sexual predators. The Department of

Corrections shall verify the addresses of sexual predators who are not incar-
cerated but who reside in the community under the supervision of the De-
partment of Corrections. The department shall verify the addresses of sex-
ual predators who are not under the care, custody. control, or supervision
of the Department of Corrections.

(918} IMMUNITY.—When the court has made a written finding that an
offender is a sexual predator, an elected or appointed official, public em-

ployee, school administrator or employee, ex agency, or any individual or
entity acting at the request or upon the direction of any law enforcement
agency is immune from civil liability for damages resulting from the release
of information under this section.

{10149} PENALTIES.—
{a) Except as otherwise specifically provided, a sexual predator who fails

to register or who fails, after registration, to maintain, acquire, or renew a
driver’s license or identification card or provide required location informa-
tion, or who otherwise fajls, by act or emission, to comply with the require-
ments of this section, commits a felony of the third degree, punishable as
provided in s, 775.082, s. 775.083, ar s. 775.084.

(b) A sexual predator who has been convicted of er found to have commit-
ted, or has pled nolo contendere or guilty to, regardless of adjudication, any
violation of 5. 794.011(2), (3}, (4}, {(5), or (8);; s. 794.023; s. 800.04;; s.
B27.071; s. 847.0133;; or s. 847.0145, or a violation of a similar law of
another jurisdiction, when the victim of the offense was a miner, and who
works, whether for compensation or as a volunteer, at any business, school,
day care center, park, playground, or other place where children regularly
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congregate, commits a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084.

{c) Any person who misuses public records information relating to a
sexual predator, as defined in this section, or a sexual offender, as defined
in s. 943.0435 or s. 944.607, to secure a payment from such a predator or
offender: who knowingly distributes or publishes false information relating
to such a predator or offender which the person misrepresents as being
public records information; or who materially alters public records informa-
tion with the intent to misrepresent the information, including documents,
summaries of public records information provided by law enforcement agen-
cies, or public records information displayed by law enforcement agencies on
web sites or provided through other means of communication, commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or s,
775.083.

Section 4. Section 775.24, Florida Statutes, is created to read:

175.24 Duty of the court to uphold laws governing sexual predators and

sexual offenders.—

(1}__The Legislature finds that, for the pyrpose of approving a plea agree-
ment or for other reasons, certain courts enter orders that effectively limit
or nullify requirements imposed upon sexual predators and sexual offenders
pursuant to the laws of this state and prevent persons or entities from
carrying out the duties imposed, or exercising the authority conferred, by
such laws. The laws relating to sexual predators and sexual offenders are
substantive law. Furthermore, the Congress of the United States has ex-
pressly encouraged every state to enact such laws, and has provided that,
to the extent that a state's laws do not meet certain federal requirements,
the state will lose significant federal funding provided to the state for law
enforcement and public safety programs. Unless a court that enters such an
order determines that a person or entity is not operating in agcordance with
the laws governing sexual predators or sexual offenders. or that such laws
or any part of such laws are unconstitytional or unconstitutionally applied

the court unlawfully encroaches on the Legislature's exclusive power to

make laws and places at risk significant public interests of the state.

{2) If a person meets the criteria in this chapter for designation as a

sexual predator or meets the criteria in s. 943.0435, s. 944,606, s. 944.607,

or any other law for classification as a sexual offender, the court may not

enter an order, for the purpose of approving a plea agreement or for any
other reason, which:

{a} Exempts a person who meets the criteria for designation as a sexual
predator or classification as a sexual offender from such designation or
classification, or exempts such person from the requirements for registra-
tion or community and public notification imposed upon sexual predators

and sexual offenders;

b} _Restricts the compiling, reporting, or release of public records infor-
mation thag relates to sexual predators or sexual offenders; or
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{c)._ Prevents any person or entity from performing its duties or operating

within its statutorily conferred authority as such duty or authority relates
to sexual predators or sexual offenders.

(3}__If the court enters an order that affects an agency's performance of
a duty imposed under the laws governing sexual predators or sexual offend-
ers, or that limits the agency's exercise of authority conferred under such
laws, the Legislature strongly encourages the affected agency to file a mo-
tion in the court that entered such order. The affected agency may, within
60 days after the receipt of any such order, move to modify or set aside the
order or, if such order is in the nature of an injunction, move to dissolve the
injunction. Grounds for granting any such motion include, but need not be

limited to:

{a} The affected agency was not properly noticed.

{b} The court is not authorized to enjoin the operation of a statute that
has been duly adjudged constitutional and gperative unless the statute is
illegally applied or unless the statute or the challenged part of it is unconsti-
tutional on adjudicated grounds.

{c} Jurisdiction may not be conferred by consent of the parties.
{d) To the extent that the order is based upon actions the agency might

take, the court’s order is premature and, if and when such actions are taken,
these actions may be challenged in appropriate proceedings to determine

their enforceability.

e} The injunction affects the public interest and would cause injury to
the public.

(f) The order creates an unenforceable, perpetual injunction.

{(g) The order seeks to restrict the agency in the performance of its duties
outside the court's territorial jurisdiction,

Section 5. Section 775.25, Florida Statutes, is created to read:

775.25 Prosecutions for acts or omissions.—A sexual predator or sexual

offender who commits any act or omission in viplation of s. 775.21, s.
943.0435, s, 944 .605, 5, 944.606, s. 944.607, or s. 947.177 may be prosecuted

for the act or omission in the county in which the act or omission was

committed, the county of the last registered address of the sexual predator
or_sexual offender, or the county in which the conviction occurred for the
offense or offenses that meet the criteria for designating a person as a sexual
predator or sexual offender. In addition, a sexual predator may be prose-

cuted for any such act or omission in the county in which he or she was
designated a sexual predator.

Section 6. Section 943.043, Florida Statutes, is amended to read:

943.043 Toll-free telephone number; sexual predator and sexual offender
sex-offender information.—
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(1) _The department may notify the public through the Internet of any
information regarding sexual predators and sexual offenders which is not
confidential and exempt from public disclosure under s. 119.07(1} and s.
24(a), Art. 1 of the State Constitution.

(2 The department shall provide, through a toll-free telephone num-
ber, public access to registration information regarding sexual predators
and sexual sex offenders and may provide other information reported to the
department which is not eenfidential-or exempt from public disclosure and

a =taly al O T a s ha Dan - 0O 0 N 1on

(342} The department shall provide to any person, upon request and at
a reasonable cost determined by the department, a copy of the photograph
of any sexual sex offender or sexual predator which the department main-
tains in its files and a printed summary of the information that is available
to the public under this section.

(443} The department, and its personnel,_and any individual or entity
acting at the request or upon the direction of the department are immune
from civil liability for damages for good-faith geed faith compliance with this
section and will shall be presumed to have acted in good faith by reporting
information. The presumption of good faith is not overcome if technical or
clerical errors are made by the department, and its personnel, or any indi-
vidual or entity acting at the request or upon the direction of the deparitment
in reporting the information, if the department and its persorinel are unable
to report information because the information has not been provided or
reported by a person or agency required to provide or report the information
to the department, or if the department, and its personnel, or any individual
gr_entity acting at the request or_upon the direction of the department
reports report information that was falsely reported without the knowledge
of the department, and its personnel, or such individual or entity.

Section 7. Section 943.0435, Florida Statutes, is amended to read:

943.0435 Sexual Sex offenders required to register with report—to the
department; penalty.—

(1) As used in this secticn, the term:

(a) “Sexual Sex offender” means a person who has been:

1. Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes in
this state or similar aralegeus offenses in ancther jurisdiction: s. 787.01 or
s. 787.02, where the victim is a mingr_and the defendant is not the victim's
parent: s. 787.025;; chapter 794; s. 796.03;; s. 800.04_s. 825.1025;; s.
827.071; s. 847.0133;; s. 847.0135;; s. 847.0145;; or any similar offense
committed in this state which has been redesignated from a former statute
number to one of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for
any conviction of an offense described in subparagraph 1. For purposes of
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subparagraph 1., a sanction imposed in this state or in any other jurisdiction
includes, but is not limited to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in a state prison, federal
prison, private correctional facility, or local detention facility.

{b) “Convicted” means that, regarding the person's offense, there has

been a determination of guilt the-persen-has-been-determined-guilty as a

result of a-plea-or a trial or the entry of a plea of guilty or nolo contendere,
regardless of whether adjudication is withheld. Conviction of a similar of-

fense includes, but is neot limited to, a conviction by a federal or military

tribunal, including courts-martial conducted by the Armed Forces of the
United States, and includes a conviction in any state of the United States.

() “Permanent residence” and “temporary residence” have the same

meaning ascribed in s. 775.21.

(2) A sexual sex offender shall initially report in person at an office of the

department, or at the sheriff's office in the county in which the offender

establishes or maintains a permanent or temporary residence permanentiy
or—temporarily—resides, within 48 hours after establishing permanent or
A-sexoffenderpermanently resides-inthis

temporary residence in this state.

2—weeks—er—less— The sexual 5e% offender shall provicle his or her n name, date
of birth, social security number, race, sex, height, weight, hair and eye color,

tattoos or other identifying marks, gccupation and place of employment,
address of permanent or legal residence; or address of any current tempo-

rary residence, including a rural route address and a post office box, date
and place of each conviction, and a brief description of the crime or crimes
committed by the offender. A post office box shall not be provided in lieu of
a physical residential address. If the sexual offender’s place of residence is
a motor vehicle, trailer, maobile home, or manufactured home, as defined in
chapter 320, the sexual offender shall also provide to the department writ-
ten notice of the vehicle identification number; the license tag number; the
registration number; and a description, including color scheme, of the motor
vehicle, trailer, mobile home, or manufactured home. If the sexual offender’s
place of residence is a vessel, live-aboard vessel _or houseboat, as defined in
chapter 327, the sexual offender shall also provide to the department writ-
ten notice of the hull identification number; the manufacturer’s serial num-

ber; the name of the vessel, live-aboard vessel, or houseboat; the registration

number; and a description, including coler scheme, of the vessel, live-aboard
vessel, or houseboat. If a sexual sex offender reports at the sheriff's office,

the sheriff shall take a photograph and a set of fingerprints of the offender
and forward the photographs and fingerprints to the department, along with
the information provided by the sexual sex offender.

(3) Within 48 hours after the Subsequentto-the initial report required
under subsection (2), a sexual sex offender shall report in person at a driver's
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Department of Highway Safety and Mator Vehicles

{a} Ifotherwise qualified, secure a Florida driver's license, renew a Flor-
ida driver’s license, or secure an identification card. The sexual sex offender
shall identify himself or herself as a sexual sex offender who is required to
comply with this section and shall provide proof that the sexual offender
initially reported as required in subsection (2). The sexual sex offender shall
provide any of the information specified in subsection (2), if requested. The
sexual sex offender shall submit to the taking of a photograph for use in
issuing a driver’s license, renewed license, or identification card, and for use
by the department in maintaining current records of sexual sex offenders.

(b} Pay the costs assessed by the Department of Highway Safety and
Mator Vehicles for issuing or renewing a driver's license or identification
card as required by this section.

{c) . Provide, upon request, any additional information necessary to con-
firm the identity of the sexual sex offender, including a set of fingerprints.

(4) Each time a sexual sex offender’s driver's license or identification card

is subject to renewal, and within 48 hours after any change in the offender’s
permanent or temporary residence, the offender shall report in person to a

driver's license office,

- and shall be subject to the requirements specified in subsection (3).
The Department of Highway Safety and Motor Vehicles shall forward to the
department all photographs and information provided by sexual sex offend-
ers. Notwithstanding the restrictions set forth in s. 322.142, the Department
of Highway Safety and Motor Vehicles is authorized to release a reproduc-
tion of a color-photograph or digital-image license to the Department of Law
Enforcement for purposes of public notification of sexual offenders as pro-
vided in ss. 943.043, 943.0435, and 944.606.

(5} This section does not apply to a sexual sex offender who is also a
sexual predator, as defined in s. 775.21. A sexual predator must register as
required under s. 775.21.

{6} The department shall verify the addresses of sexual offenders who are
not under the care, custedy, control, or supervision of the Department of
Corrections in a manner that is consistent with federal requirements.

{7} A sexual offender who intends to establish residence in another state
or jurisdiction shall notify the sheriff of the county of current residence or
the department within 48 hours before the date he or she intends to leave
this state to establish residence in ancther state or jurisdiction. The notifica-
tion must include the address, municipality, county, and state of intended
residence. The sheriff shall promptly provide to the department the informa-
tion received from the sexual offender. The department shall notify the
statewide law enforcement agency, or a comparable agency, in the intended
state or jurisdiction of residence of the sexual offender’s intended residence.
The failure of a sexual offender to provide his or her intended place of
residence is punishable as provided in subsection (9).
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(8) A sexual offender who indicates his or her intent to reside in another
state or jurisdiction and later decides to remain in this state shall, within
48 hours after the date upon which the sexual offender indicated he or she
would leave this state, notify the sheriff or department, whichever agency

is the agency to which the sexual offender reported the intended change of
residence, of his or her intent to remain in this state. If the sheriff is notified

by the sexual offender that he or she intends to remain in this state, the
sheriff shall promptly report this information to the department. A sexual
offender who reports his or her intent to reside in another state or jurisdic-
tion_but who remains in this state without reporting to the sheriff or the
department in the manner required by this paragraph commits a felony of

the second degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.

{0148} A sexual sex offender who does not comply with the requirements
of this section commits a felony of the third degree, punishable as provided
in s. 775.082, s. 775.083, or s, 775.084.

{10} The department, the Department of Highway Safety and Motor
Vehicles, the Department of Corrections, ard the personnel of those depart-
ments, and any individual or entity acting at the request or upon the direc-
tion of any of those departments are immune from civil liability for damages
for good-faith geed-faith compliance with the requirements of this section,
and shall be presumed to have acted in good faith in compiling, recording,
and reporting information. The presumption of good faith is not overcome
if a technical or clerical error is made by the department, the Department
of Highway Safety and Motor Vehicles, the Department of Corrections, or
the personnel of those departments, or any individual or entity acting at the

request or upon the direction of any of those departments in compiling or
providing information, or if information is incomplete or incorrect because
a sexual sex offender fails to report or falsely reports his or her current place
of permanent or temporary residence.

11} A sexual offender must maintain registration with the department
for the duration of his or her life, unless the sexual offender has had his or

her civil rights restored or has received a full pardon or has had a conviction
set aside in a postconvigtion proceeding for any felony sex offense that meets
the criteria for classifying the person as a sexual offender for purposes of
registration. However, a sexual offender who has been lawfully released
from confinement, supervision, or sanction, whichever is later, for at least
20 years and has not heen arrested for any felony or misdemeanor offense
since release may petition the criminal division of the circuit court of the
gircuit in which the sexual offender resides for the purpose of remaving the
requirement for registration as a sexual offender. The court may grant or
deny such relief if the offender demonstrates to the ¢ourt that he or she has
not been arrested for any ¢rime since release, the requested relief complies
with_federal standards applicable to the removal of registration require-
ments for a sexual offender, and the court is otherwise satisfied that the

offender is not a current or potential threat to public safety. The state
attorney in the circuit in which the petition is filed must be given notice of

the petition at least 3 weeks before the hearing on the matter. The state
attorney may present evidence in opposition to the requested relief or may
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otherwise demonstrate the reasons why the petition should be denied. If the
court denies the petition, the court may set a future date at which the sexual
offender may again petition the court for relief, subject to the standards for
relief provided in this subsection. The department shall remove an offender

from classification as a sexual offender for purposes of registration if the
offender provides to the department a certified copy of the court's written

findings or order that indicates that the offender is no longer required to
comply with the requirements for registration as a sexual offender.

Section 8, Section 943.325, Florida Statutes, is amended to read:

943.325 Blood specimen testing for DNA analysis.—

(1)(a) Any person convicted, or who was previously convicted and is still
incarcerated, in this state for any offense or attempted offense defined in
chapter 794, chapter 800, s. 782.04, 5. 784.045, 5. 812.133, or s. 812.135, and
who is within the confines of the legal state boundaries, shall be required
to submit two specimens of blood to a Department of Law Enforcement
designated testing facility as directed by the department.

(b) For the purpose of this section, the term “any person” shall include
both juveniles and adults committed to or under the supervision of the
Department of Corrections or the Department of Juvenile Justice or commit-

ted to a county jail.

(2) The withdrawal of blood for purposes of this section shall be per-
formed in a medically approved manner and only under the supervision of
a physician, registered nurse, licensed practical nurse, or duly licensed med-
ical personnel.

3) Upon_a conviction of any person for any offense under paragraph

(1)(a) which results in the commitment of the offender to a county jail,
correctional facility, or juvenile facility, the entity responsible for the facility
shall assure that the blood specimens required by this section are promptly
secured and transmitted to the Department of Law Enfarcement. If the

person is not incarcerated following such conviction, the person may not be
released from the custody of the court or released pursuant to a bond or
surety until the blood specimens required by this section have been taken.
The chief judge of each circuit shall, in conjunction with the sheriff or other
entity that maintains the county jail, assure implementation of a method to
promptly collect required blood specimens and forward the specimens to the
Department of Law Enforcement. The Department of Law Enforcement, in
conjunction with the sheriff, the courts, the Department of Corrections, and
the Department of Juvenile Justice, shall develop a statewide protocol for
securing the blood specimens of any person required to provide specimens
under this section. Personnel at the jail, correctional facility, or juvenile

facility shall implement the protocol as part of the regular processing of
offenders.

{4) If any blood specimens submitted to the Department of Law Enforce-
ment under this section are found to be unacceptable for analysis and use
or cannot be used by the department in the manner required by this section,
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the Department of Law Enforcement may require_that another set of blood
specimens be taken as set forth in subsection (11},

(5143} The Department of Law Enforcement shall provide the specimen
vials, mailing tubes, labels, and instructions for the collection of blood speci-
mens. The specimens shall thereafter be forwarded to the designated testing
facility for analysis to determine genetic markers and characteristics for the
purpose of indtvidual identification of the person submitting the sample.

(6}44} The analysis, when completed, shall be entered into the automated
database maintained by the Department of Law Enforcement for such pur-
pose, and shall not be included in the state central criminal justice informa-
tion repository.

(1458} The results of a DNA analysis and the comparison of analytic
results shall be released only to criminal justice agencies as defined in s.
943.045(10), at the request of the agency. Otherwise, such information is
confidential and exempt from the provisions of 5. 119.07(1) and s. 24(a), Art.
I of the State Constitution.

(868} The Department of Law Enforcement and the statewide criminal
laboratory analysis system shall establish, implement, and maintain a
statewide automated personal identification system capable of, but not lim-
ited to, classifying, matching, and storing analyses of DNA (deoxyribonucleic
acid} and other biological molecules. The system shall be avallable to all
criminal justice agencies.

97 The Department of Law Enforcement shall:

(a) Receive, process, and store blood samples and the data derived there-
from furnished pursuant to subsection (1) or pursuant to a requirement of
supervision imposed by the court or the Parole Commission with respect to
a person convicted of any offense specified in subsection (1).

(b) Collect, process, maintain, and disseminate information and records
pursuant to this section.

(c) Strive to maintain or disseminate only accurate and complete records.

(d) Adopt rules prescribing the proper procedure for state and local law
enforcement and correctional agencies to collect and submit blood samples
pursuant to this section.

{10){8}(a) The court shail include in the judgment of conviction for an
offense specified in this section, or a finding that a person described in
subsection (1) violated a condition of probation, community control, or any
other court-ordered supervision, an order stating that blood specimens are
required to be drawn by the appropriate agency in a manner consistent with
this section and, unless the convicted person lacks the ability to pay, the
person shall reimburse the appropriate agency for the cost of drawing and
transmitting the blood specimens to the Florida Department of Law En-
forcement. The reimbursement payment may be deducted from any existing
balance in the inmates’s bank account. If the account balance is insufficient

23
CODING: Words striken are deletions; words underlined are additions.



Ch. 98-81 LAWS OF FLORIDA Ch, 98-81

to cover the cost of drawing and transmitting the blood specimens to the
Florida Department of Law Enforcement, 50 percent of each deposit to the
account must be withheld until the total amount owed has heen paid. 1f the
judgment places the convicted person on probation, community control, or
any other court-ordered supervision, the court shall order the convicted
person to submit to the drawing of the blood specimens as a condition of the
probation, community control, or other court-ordered supervision. For the
purposes of a person who is on probation, community control, or any other
court-ordered supervision, the collection requirement must be based upon
a court order. If the judgment sentences the convicted person to time served,
the court shall order the convicted person to submit to the drawing of the
blood specimens as a condition of such sentence.

{b) The appropriate agency shall cause the specimens to be drawn as soon
as practical after conviction but, in the case of any person ordered to serve
a term of incarceration as part of the sentence, the specimen shall be drawn
as soon as practical after the receipt of the convicted person by the custodial
facility. For the purpose of this section, the appropriate agency shall be the
Department of Corrections whenever the convicted person is committed to
the legal and physical custody of the department. Conviction information
contained in the offender information system of the Department of Correc-
tions shall be sufficient to determine applicability under this section. The
appropriate agency shall be the sheriff or officer in charge of the county
correctional facility whenever the convicted person is placed on probation,
community control, or any other court-ordered supervision or form of super-
vised release or is committed to the legal and physical custedy of a county
correctional facility.

{c) Any person previously convicted of an offense specified in this section,
or a crime which, if committed in this state, would be an offense specified
in this section, and who is also subject to the registration requirement
imposed by s. 775.13, shall be subject to the collection requirement of this
section when the appropriate agency described in this section verifies the
identification information of the person. The collection requirement of this

section does not apply to a person as described in s. 775.13(6} s—775-13{5}.

(d) For the purposes of this section, conviction shall include a finding of
guilty, or entry of a plea of nolo contendere or guilty, regardless of adjudica-
tion or, in the case of a juvenile, the finding of delinquency.

(e) Ifnecessary, the state or local law enforcement or correctional agency
having authority over the person subject to the sampling under this section
shall assist in the procedure. The law enforcement ar correctional officer so
assisting may use reasonable force if necessary to require such person to
submit to the withdrawal of blood. The withdrawal shall be performed in a

reasonable manner. A hospital, clinical laboratory, medical clinic, or similar
medical_institution; a physician, certified paramedic, registered nurse, li-
censed practical nurse, or other personnel authorized by a hospital to draw
blood; a licensed clinical laboratory director, supervisor, technologist, or
technician; gr any other person who assists a law enforcement officer is not

civilly or criminally liable as a result of withdrawing blood specimens ac-
cording to accepted medical standards when requested to do so by a law
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enforcement officer or any personnel of a jail, correctional facility. or juvenile
detention facility, regardless of whether the convicted person resisted the
drawing of blood specimens.

11) If the Department of Law Enforcement determines that a convicted

person who is required to submit, bloed specimens under this section has not
provided the specimens, the department, a state attorney, or any law en-
forcement agency may apply to the circuit court for an order that authorizes
taking the convicted person_into custody for the purpese of securing the
required specimens. The court shall issue the order upon a showing of
probable cause. Following issuance of the order, the convicted person shall
be transported to a location acceptable to the agency that has custody of the
persaon, the blood specimens shall be withdrawn in a reasonable manner,
and the person shall be released if there if no other reason to justify retain-
ing the person in custody. The agency that takes the convicted person into
custody may, but is not required to, transport the person back to the location
where the person was taken into custody.

{12) _ Unless the convicted person has been declared indigent by the court,
the convicted person shall pay the actual costs of collecting the blood speci-
mens required under this section.

(13) If a court, a law enforcement agency, or the Department of Law
Enforcement fails to strictly comply with this section or to abide by a state-
wide protocol for collecting blood specimens, such failure is not grounds for
challenging the validity of the collection or the use of a specimen, and

evidence based upon or derived from the collected blood specimens may not
be excluded by a court.

Section 9. Subsection (4) is added to section 944.605, Florida Statutes, to
read:

944.605 Inmate release; notice by Department of Corrections, Control
Release Authority, or Parcle Commissiorn,—

{4) An inmate who refuses to submit to the taking of a digitized photo-

graph commits a felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.

Section 10. Section 944.606, Florida Statutes, is amended to read:
944,606 Sexual offenders; notification upon release.—
(1) As used in this section:

(a) “Conviction” means a determination of guilt which that is the result
of a—plea—er a trial or the entry of a plea of guilty or nolo contendere,
regardless of whether adjudication is withheld. A convietion for a vielation
of a similar law of another jurisdiction includes, but is not limited to, a
conviction by a federal or military tribunal, including courts-martial con-

ducted by the Armed Forces of the United States, and includes a conviction
in any state of the United States.
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(b) “Sexual offender” means a person who has been convicted of commit-

ting. or attempting soliciting. or conspiring to commit, any of the criminal
offenses proscribed in the following statutes in this state or similar offenses

in another ]urlsdlcnon s. 787.01 or s. 782.02, where the victim is a mmo
and the defendant is not the victim's parent; s. 787.025:

of chapter 794; s. 796.03:; s. 800.04; s. 825.1025;; s. 827.071; s. 847.0133: s.
847.0135;~oeF 5. 847.0145; or any similar offense committed in this state
which has been redesignated from a former statute number to one of those
listed in this subsections;

tien, when the department has received verified information regarding such
conviction; an offender’s computerized criminal history record is not, in and
of itself, verified information.

(2) The Legislature finds that sexual offenders, especially those who
have committed their offenses against minors, often pose a high risk of
engaging in sexual offenses even after being released from incarceration or
commitment and that protection of the public from sexual offenders is a
paramount governmental interest. Sexual offenders have a reduced expecta-
tion of privacy because of the public's interest in public safety and in the
effective operation of government. Releasing sexual offender information to
law enforcement agencies and to persons who request such information, and
releasing such information to the public by a law enforcement agency or
public agency, will further the governmental interests of public safety.

(3)(@ The department must provide information regarding any sexual
offender who is being released after serving a pericd of incarceration for any
offense, as follows:

1. The department must provide: the sexual offender's name and any
alias, if known; the correctional facility from which the sexual offender is
released; the sexual offender's social security number, race, sex, date of
birth, height, weight, and hair and eye color; date and county of sentence
and each crime for which the offender was sentenced; a copy of the offender’s
fingerprints and a digitized photograph taken within 60 days before release;
the date of release of the sexual offender; and the offender’s intended resi-
dence address, if known. If the sexual offender is in the custody of a private
correctional facility, the facility shall take the digitized photograph of the
sexual offender within 60 days before the sexual offender's release and
provide this photograph to the Department of Corrections and also place it
in the sexual offender’s file. If the sexual offender is ip the custody of a local
jail, the custodian of the local jail shall notify the Department of Law En-
forcement of the sexual offender’s release and provide to the Department of

Law Enforcement the information specified in paragraph {a) and any infor-

mation specified in subparagraph 2. that the Department of Law Enforce-
ment requests.

2. The department may provide any other information deemed neces-
sary, including criminal and corrections records, nonprivileged personnel
and treatment records, when available,

(b) The department must provide the information described in subpara-
graph (a)1. to:
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1. The sheriff of the county from where the sexual offender was sen-
tenced;

2. The sheriff of the county and, if applicable, the police chief of the
municipality, where the sexual offender plans to reside;

3. The Florida Department of Law Enforcernent; and

4. Any person who requests such information,

either within 6 months prior to the anticipated release of a sexual offender,
or as soon as possible if an offender is released earlier than anticipated. All
such information provided to the Department of Law Enforcement must be
available electronically as soon as the information is in the agency’s data-
base and must be in a format that is compatible with the requirements of
the Florida Crime Information Center,

(c) Upon request, the department must provide the information de-
scribed in subparagraph (a)2. to:

1. The sheriff of the county from where the sexual offender was sen-
tenced; and

2. The sheriff of the county and, if applicable, the police chief of the
municipality, where the sexual offender plans to reside,

either within 6 months prior to the anticipated release of a sexual offender,
or as soon as possible if an offender is released earlier than anticipated.

(d) Upon receiving information regarding a sexual offender from the de-
partment, the Department of Law Enforcement, the sheriff or the chief of
police shall provide the information described in subparagraph (a}l1. to any
individual who requests such information and may release the information
to the public in any manner deemed appropriate, unless the information so
received is confidential or exempt from s. 119.07(1) and s. 24(a}, Art. I of the
State Censtitution,

(4) This section authorizes the department or any law enforcement
agency to notify the community and the public of a sexual offender’s pres-
ence in the community. However, with respect to a sexual offender who has
been found to be a "sexual predator” under chapter 775, the Florida Depart-
ment of Law Enforcement or any other law enforcement agency must inform
the community and the public of the sexual predator s presence in the com-
mumty as prowded in chapter 775.

(5) An elected or appointed official, public employee, school administra-
tor or employee, or agency, or any individual gr entity acting at the request
or upon the direction of any law enforcement agency, is immune from civil
liability for damages resulting from the release of information under this
section,
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Section 11. Section 944.607, Florida Statutes, is amended to read:

944.607 Notification to Department of Law Enforcement of information
on sexual sex offenders.—

(1) As used in this section, the term:

(a) “Sexual Sex offender” means a persen who is in the custody or control
of, or under the supervision of, the department or is in the custody of a
private correctional facility on or after October 1, 1997, as a result of a
conviction for committing, or attempting, soliciting, or conspiring to commit,
any of the criminal offenses proscribed in the following statutes in this state
or similar aralegeus offenses in another jurisdiction: s. 787.01 or s. 787.02,
where the victim is a minor and the defendant is not the victim's parent; s.
787.025;; chapter 794; s. 796.03; s. 800.04_s. 825.1025;; s. 827.071; s.
847.0133;;s. 847, 01354, 5. 847, 0145_,. or any similar offense committed in thlS
state which has been redesignated from a former statute number to one of
those listed in this paragraph.

(b) *“Conviction” means a determination of guilt which is the as-a result
of a plea-or trial or the entry of a plea of guilty or noto contendere, regardless
of whether adjudication is withheld. Conviction of a similar offense includes,
but is not limited to. a conviction by a federal or military tribunal, including
courts-martial conducted by the Armed Forces of the United States, and
includes a conviction in any state of the United States,

{2) The clerk of the court of that court which convicted and sentenced the
sexual offender for the offense or offenses described in subsection (1) shall
forward to the department and the Department of Law Enforcement a certi-
fied copy of any order entered by the court imposing any special condition
or restriction on the sexual offender which restricts or prohibits access to the
victim, if the victim is a miner, or to other minors. The Department of Law

Enforcement may include on its Internet site such special conditions or
restrictions,

{3) If a sexual offender is not sentenced to a term of imprisonment, the
clerk of the court shall ensure that the sexual offender's fingerprints are

taken and forwarded to_the department within 48 hours after the court

sentences the offender, The fingerprint card shall be clearly marked "Sexual

Offender Registration Card.”

A _sexual offender, as described in_this ion ho is under the
supervision of the Department of Corrections but is not incarcerated must
register with the Department of Corrections and provide the following infor-
mation: name; date of birth; social security number; race: sex; height;
weight: hair and eye color; tattoos or other identifying marks; and perma-

nent or legal residence and address of temporary residence, including any
rural ro ddress or post office box. The Department of Corrections shall

verify the address of each sexual offender in the manner described in s.
775.21 and s, 943.0435.

(8)¢2} In addition to notification and transmittal requirements imposed
by any other provision of law, the department shall compile information on
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any sexual sex offender and provide the information to the Department of
Law Enforcement. The informaticn shall be made available electronically to
the Department of Law Enforcement as soon as this information is in the
department’s database and must be in a format that is compatible with the
requirements of the Florida Crime Information Center.

{6)63} The information provided to the Department of Law Enforcement
must include:

(a} The information obtained from the sexual offender under subsecticn

(4) name-of-the sexoffender and-any alias—if known;

(b} The sexual sex offender’s most current address and place of perma-
nent and er temporary residence, including the name of the county or munic-
ipality in which the offender permanently or temporarily resides and, if
known, the intended place of permanent or temporary residence upon satis-
faction of all sanctions;

{(c) The legal status of the sexual sex offender and the scheduled termina-
tion date of that legal status;

(d) The location of, and local telephone number for, any Department of
Corrections’ office that of-prebatien-community controlparole conditional
release-orcontrol-release-whieh is responsible for supervising the sexual sex
offender;

{e) An indication of whether the victim of the offense that resulted in the
offender’s status as a sexual sex offender was a minor;

(fi{g8} The offense or offenses at conviction which resulted in the determi-
nation of the offender’s status as a sex offender; and

(g48} A digitized photograph of the sexual sex offender which must have
been taken within 60 days before the offender is released from the custody
of the department or a private correctional facility by expiration of sentence
under s. 344.275 or must have been taken by January 1, 1998, or within 60
days after the onset of the department's supervision of any sexual sex of-
fender who is on probation, community control, conditional release, parole,
provisional release, or control release or who is supervised by the depart-
ment under the Interstate Compact Agreement for Probationers and Parol-
ees. If the sexual sex offender is in the custody of a private correctional
facility, the facility shall take a digitized photograph of the sexual sex of-
fender within the time period provided in this paragraph and shall provide
the photograph to the department.

If any information provided by the department changes during the time the
sexual sex offender is under the department's control, custody, or supervi-
sion, the department shall,_in a timely manner, update the information and
provide it to the Department of Law Enforcement in the manner prescribed
in subsection (2),
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(7)__If the sexual offender is in the custody of a local jail, the custodian of

the {ocal jail shall register the offender and forward the information to the
Department of Law Enforcement. The custodian of the local jail shall also

take a digitized photograph of the sexual offender while the offender re-
mains in custody and shall provide the digitized photograph to the Depart-

ment of Law Enforcement.

(8) _If the sexual offender is under federal supervision, the federal agency
responsible for supervising the sexual offender may forward to the Depart-
ment of Law Enforcement any information regarding the sexual offender
which is consistent with the information provided by the department under
this section, and may indicate whether use of the information is restricted
to law enforcement purposes only or may be used by the Department of Law
Enforcement for purposes of public notification.

(9 A sexual offender, as described in this section, who is under the
supervision of the Department of Corrections but who is not incarcerated
shall, in addition to the registration requirements provided in subsection {4),
register in the manner provided in s. 943.0435(3), (4). and (5), unless the
sexual offender is a sexual predator, in which case he or she shall register
as required under s. 775.21. A sexual offender who fails to comply with the

requirements of s. 943.0435 is subject to the penalties provided in s.
943.0435(10).

(10} The failure of a sexual offender to submit to the taking of a digitized
photograph, or to otherwise comply with the requirements of this section,

is a_felony of the third degree punishable as provided in s. 775.082, s,
775.083, or s. 775.084.

{(11{4} The department, the Department of Highway Safety and Motor
Vehicles, the Department of [.aw Enforcement, the Department of Correc-
tions, and-its personnel of those departments, and any individual or entity
acting at the request or upon the direction of those departments are immune
from civil liability for damages for good-faith geed-faith compliance with this
section, and shall be presumed to have acted in good faith in compiling,
recording, reporting. or and providing information. The presumption of good
faith is not overcome if technical or clerical errors are made by the depart-

ment, the Department of Highway Safetv and Motor Vehicles, the Depart-
ment of Law Enforcement, and-its personnel of those departments, or any

individual or entity acting at the request or upon the direction of those
departments in compiling, recording, reporting, or providing information,

or, if the information compiled; orded—orprovidedb department and
its-persennel is incomplete or incorrect because the information has not been

provided to-the department by a person or agency required to provide the
information, or because the i

record; or provide information that was not reported or was falsely reported

Section 12. Subsection {4) is added to section 947.177, Florida Statutes,
to read: '

947.177 Inmate release; notice by Department of Corrections, Control
Release Authority, or Parole Commission.—
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(4). _An inmate who refuses to submit to the taking of a digitized photo-
graph _commits a felony of the third degree, punishable as provided in s.
775.082 s. 775,083, or.s. 775.084,

Section 13. Subsection (15) is added to section 948.01, Florida Statutes,
to read;

948.01 When court may place defendant on probation or into community
control,—

is ineligible for placement on administrative probation if the person is sen-
tenced to or is serving a term of probation or community control, regardless
of the conviction or adjudication, for committing, or attempting, conspiring
or soliciting to commit, any of the felony offenses_described in s. 787.01 or
8. 787.02. where the victim is a minor and the defendant is not the victim's
parent; s. 787.025; chapter 794; s. 7986.03: s. 800.04; s. 825.1025(2)(b): s.
827.071; s, 847.0133; 5. 847.0135: or 5. 847.0145.

Section 14. Subsection (3) of section 948.03, Florida Statutes, is amended
to read:

948.03 Terms and conditions of probation or community control.—

(5) Conditions imposed pursuant to this subsection, as specified in para-
graphs (a} and (b), do not require oral pronguncement at the time of sentenc-
ing and shall be considered standard conditions of probation or community
control for offenders specified in this subsection,

(a) Effective for probationers or community controllees whose crime was
committed on or after October 1, 1995, and who are placed under supervision
for violation of chapter 794 or s. 800.04, s. 827.071, or s. 847.0145, the court
must impose the following conditions in addition to all other standard and
special conditions imposed:

1. A mandatory curfew from 10 p.m. to 6 a.m, The court may designate
another 8-hour pericd if the offender’s employment precludes the above
specified time, and such alternative is recommended by the Department of

orrections. If the court determines that imposing a curfew would endanger
the victim, the court may consider alternative sanctions.

2. If the victim was under the age of 18, a prohibition on living within
1,000 feet of a school, day care center, park, playground, or other place where
children regularly congregate, as prescribed by the court.

3. Active participation in and successful completion of a sex offender
treatment program with therapists specifically trained to treat sex offend-
ers, at the probationer's or community controllee’s own expense. If a spe-
cially trained therapist is not available within a 50-mile radius of the proba-
tioner’s or community controllee’s residence, the offender shall participate
in other appropriate therapy.

4, A prohibition on any contact with the victim, directly or indirectly,
including threugh a third person, unless approved by the victim, the offend-
er’s therapist, and the sentencing court.
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5. If the victim was under the age of 18, a prohibition, until successful
completion of a sex offender treatment program, on unsupervised contact
with a child under the age of 18, unless authorized by the sentencing court
without another adult present who is responsible for the child's welfare, has
been advised of the crime, and is approved by the sentencing court,

6. If the victim was under age 18, a prohibition on working for pay or as
a volunteer at any school, day care center, park, playground, or other place
where children regularly congregate.

7. Unless otherwise indicated in the treatment plan provided by the
sexual offender treatment program, a prohibition on viewing, owning, or
possessing any obscene, pornographic, or sexually stimulating visual or
auditory material, including telephone, electronic media, computer pro-
grams, or computer services that are relevant to the offender’s deviant
behavior pattern.

8. A requirement that the probationer or community controllee must
submit two specimens of blood to the Florida Department of Law Enforce-
ment to be registered with the DNA data bank.

9. A requirement that the probationer or community controllee make
restitution to the victim, as ordered by the court under s. 775.089, for all
necessary medical and related professional services relating to physical,
psychiatric, and psychological care.

10. Submission to a warrantless search by the community control or
probation officer of the probationer’s or community controllee’s person, resi-
dence, or vehicle.

(b) Effective for a probationer or community controllee whose crime was
commiitted on or after October 1, 1997, and who is placed on sex offender
probation for a violation of chapter 794, s. 800.04, s. 827.071, or s. 847.0145,
in addition to any other provision of this subsection, the court must impose
the following conditions of probation or community control:

1. As part of a treatment program, participation at least annually in
polygraph examinations to obtain information necessary for risk manage-
ment and treatment and to reduce the sex offender’s denial mechanisms. A
polygraph examination must be conducted by a polygrapher trained specifi-
cally in the use of the polygraph for the monitoring of sex offenders, where
available, and shall be paid by the sex offender. The results of the polygraph
examination shall not be used as evidence in court to prove that a violation
of community supervision has occurred.

2. Maintenance of a driving log and a prohibition against driving a motor
vehicle alone without the prior approval of the supervising officer.

3. A prohibition against obtaining or using a post office box without the
prior approval of the supervising officer.

4. If there was sexual contact, a submission to, at the probationer's or
community controllee’s expense, an HIV test with the results to be released
to the victim and/or the victim’s parent or guardian.
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5. Electronic monitoring when deemed necessary by the community con-
trol or probation officer and his or her supervisor, and ordered by the court
at the recommendation of the Department of Corrections.

Section 15. This section and section 5 of this act shall take effect upon
becoming a law; sections 1, 2, 4, 7, 9, 13, and 14 of this act shall take effect
July 1, 1998; and sections 3, 6, 8, 10, 11, and 12 of this act shall take effect

Octaber 1, 1998.
Approved by the Governor May 21, 1998,

Filed in Office Secretary of State May 21, 1998.

33
CODING: Words steiken are deletions; words underlined are additions.



Florida Sexual Offender and Predators

Page 1 of 2

» Person Search - Facliity Search » Mall-Out = CINet Search

Waelcome Lindsey McIntire!

t:i, Charting 2 caurse for public yafe=ly

C Show History

Navigation Menu I B Quick Information View Public Flyer
i Name: Patrick James Clark Person #: 3305
Primary Information J
* oy Parson Type: Offender DC# 145439
License Informatipn - Legal Status: Released SED#: FLO4205424
- License:
» Parson Information
Names
Birth Dates
siocial Securfty Numpers Primary Information
» Other Information
Earm/Documents Race: | Waite I :
Lefters 4
Miscellaneous Numbers Height: E Welght:
+ Address Information Halr Color: Eye Color:
Residential
Non-Residential Skin Tone; DNA Taken:
Phone Information
FBI Number: FDLE Numbet:
a Crima Information
i i DC Number: 145439 DJ] Number:
« Vehicles and Vessels Record Status: [ Active
. Internet Identifiers High Risk: r High Risk Act, Date:
» Phategraphs Driver License Marked:  [UninownNoDL 28] [ Fiyer wanted?
t
+ General Commar Physical File?: F
. istration Inform z
few s 2tlon Display Status: IEE'!"‘“.E" -:ﬁ Display Reason: | -
» Address Confirmation
Mail Qut Response — Logal Status Information
Activity feports ;
- *Legal Status: Relaasad ¥ " Lock Legal Statw
« Fleld Intelligence [Released .4 crleg >
---------------------------------------- Emctive Datg: I Term'naﬁon Date:
« Envestigative Tracking e e e e e s

Date of Death:

— Reglstration Requirement Information

Licensa Information

*Reg. Requiremant: {Bi-Annual E [T Lock Reg. I-Requlrement 3
Reg. Reason: [osignaten =] :'

I". show History
Added By: Date Added: Jooznesy
Modified By: Pate Modifled:
Subject Types

Subject Type Category E’m'““"e Termination pen Date

[# oftender Qualifier TO05197904 07/21/2006

l

http://offender.flcjn.net/SexPred Maintenance/personSearch.do

9/16/2010



Florida Sexual Offender and Predators ‘ Page 2 of 2

License Number Licensa Type Display Status Date
Qperator License Everywhere ~ 03/05/2010

R

Copyright 2005 All Rights Reserved,

http://offender.flcjn.net/SexPred_Maintenance/personSearch.do 9/16/2010



EXHIBIT B



IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA,

Plaintiff, CASE NO.: 95-CF-0010355
V.

PATRICK CLARK,

Defendant,
/

DEFENDANT’S AMENDED VERIFIED MOTION FOR POST-CONVICTION RELIEF

COMES NOW the Defendant, PATRICK CLARK, by and through the undersigned
counsel and pursuant to Rule 3.850 of the Florida Rules of Criminal Procedure and Chapter 86,
Florida Statutes, and hereby moves this Court to vacate, set aside or correct the sentence
delivered in this matter and, in support thereof, states the following:

PRELIMINARY STATEMENT

1. In this Motion, the Defendant, PATRICK CLARK will be referred to as, “Clark”

or “Defendant”.
2. The Plaintiff, the State of Florida, will be referred to as, the “State.”

3. The trial judge presiding over the plea and sentencing hearing in this matter will

be referred to as, the “Trial Court.”

4, The assistant public defender appointed to represent the Defendant will be

referred to as, “Defense Counsel.”

5. Defendant’s Sworn Affidavit is attached hereto as Exhibit “A” and incorporated

herein.

6. The transcript of the Plea & Sentencing Hearing for this case no longer exists.



7. A copy of the Florida Department of Law Enforcement (“FDLE™) Sexual
Offender Notification Letter to the Defendant is attached hereto as Exhibit “B”.

8. A copy of Chapter 98-81 is attached hereto as Exhibit “C” (the “Bill™). The Bill
also provides that a person who has entered a plea of no contest and has received a withhold of
adjudication is convicted within the meaning of § 943.0345 Florida Statute, relating to
registration of a sexual offender.

9. A copy of the FDLE Sex Offender Registry website regarding the Defendant is
attached hereto as Exhibit “D”.

10.  This is an action pursuant to Section 86.021 of the Florida Statutes.

11. This court has jurisdiction over this matter pursuant to Section 26.021 of the

Florida Statutes.
12, The Defendant has not filed any previous motion for post-conviction relief in
this cause.

13. There are no appeals pending in this cause, which would make adjudication of

the claims set forth herein moot or not ripe for review.

STATEMENT OF THE CASE AND FACTS

14. On or about August 31, 1995, the State of Florida, by way of an Information,
charged the Defendant with the following;:
a. Count I: Lewd and Lacivious Act, pursuant to Fla. Stat. § 800.04(1).
15. On or about February 29, 1996, the Defendant entered a Plea of no contest to
Count 1.
16.  The Court entered a wii:hho]d of adjudication.

17. On or about March 29, 1996, the Trial Court amended the Defendant’s sentence

to two (2) years of administrative probation.



A. FDLE Sexual Offender Notification Letter to the Defendant dated July 10,
2000 (“FDLE Letter”).

18.  According to the FDLE Letter:

a. The Defendant must now register as a sexual offender and abide by the
registration requirements of Florida Statutes 943.0435.

b. As such, the Defendant is now listed on the FDLE Sex Offender
Registry website and must comply with all sex offender registration

requirements.

(See, FDLE Letter, Ex. D).

B. Defendant’s Allegations Set Forth in Affidavit.

19.  The Defendant’s Affidavit states the following:

a. That the Agreement the Defendant maintained with the Prosecution is
that he would not be registered as a sex offender, as the sex offender

registry did not exist as of the date the charges were filed against the
Defendant;

b. The Defendant accepted the Plea because the State Attorney and
Defense Attorney informed him that he would not be a sex offender, as
the laws regarding sex offender were not enacted in 1996;

¢. That the Defendant could get the charge expunged;

d. During July 2000, the Defendant received a letter stating he was to be
placed on the FDLE Sex Offender Registry;

e. The Defendant was released from administrative probation on
February 29, 1998, exactly 2 years after his plea of no contest;

f. The Defendant successfully completed all probation sanctions on or
before February 29, 1998; and

g The FDLE and State of Florida never informed the Defendant that he
was required to register as a sex offender on or after October 1, 1997
or on or after July 1, 1998.

(See, Affidavit, Ex. A, pp. 1-3).



C. Section 943.0435 of the 1998 Florida Statutes.

20.  In 1998, the FDLE specifically exempted persons entering a plea of no contest
from the registration requirements of Fla. Stat. §943.0435 (1998).
21.  Fla. Stat. § 943.0435 (1998) states:
(1) As used in this section, the term;
(2) “Sex offender” means a person who has been:

1. Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes in
this state or analogous offenses in another jurisdiction: s.787.025, chapter
794, 5.796.03, 5.800.04, 5.827.071, 5.847.0133, 5.847.0135, 5.847.0145, or
any similar offense committed in this state which has been redesignated
from a former statute number to one of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for any
conviction of an offense described in subparagraph 1. For purposes of
subparagraph 1., a sanction imposed in this state or in any other jurisdiction
includes, but is not limited to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in a state prison, federal
prison, private correctional facility, or local detention facility.

(b) “Convicted” means the person has been determined guilty as a result of a plea
ot a trial, regardless of whether adjudication is withheld.

Fla. Stat. § 943.0435 (1998) (emphasis added).
22.  Section 943.0435 of the 1998 Florida Statutes excludes persons that enter a plea
of no contest from the registration requirements imposed by the FDLE.

D. Section 943.0435 of the 2009 Florida Statutes.

23, In 1999, the exemption for persons entering a plea of no contest was removed
from Fla. Stat. § 943.0435, and such persons became obligated to conform to the registration

requirements of Fla, Stat. § 943.0435.



24, § 943.0435, Florida Statutes (1999) states:

(1) As used in this section, the term:

(a) “Sexual offender” means a person who has been:

1. Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes
in this state or similar offenses in another jurisdiction: s.787.01 or
5.787.02, where the victim is a minor and the defendant is not the victim's
parent; 5.787.025; chapter 794; 5.796.03; 5.800.04; 5.825.1025; s.827.071;
5.847.0133; 5.847.0135; 5.847.0145; or any similar offense committed in
this state which has been redesignated from a former statute number to one
of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for any
conviction of an offense described in subparagraph 1. For purposes of
subparagraph 1., a sanction imposed in this state or in any other jurisdiction
includes, but is not limited to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in a state prison, federal
prison, private correctional facility, or local detention facility.

(b) “Convicted” means that, regarding the person's offense, there has been a
determination of guilt as a result of a trial or the entry of a plea of guilty or
nolo _contendere, regardless of whether adjudication is withheld.
Conviction of a similar offense includes, but is not limited to, a conviction
by a federal or military tribunal, including courts-martial conducted by the
Armed Forces of the United States, and includes a conviction in any state
of the United States.

Fla. Stat. § 943.0435 (2009) (emphasis added).

25.  The 1999 section includes an amendment to correct an error in the sexual offender
criteria listed in § 943.0435 of the Florida Statutes.

26.  Prior to 1999, a person who entered a plea of no contest and received a withhold
of adjudication was exempted from designation as a sexual offender.

27.  The new law took effect on July 1, 1998,

28. The Defendants probation, however, terminated on February 29, 1998.



E. Chapter 98-81.

29, As set forth in Section 17 of the Bill, the law became effective on July 1, 1998.

30.  Section 7 of the Bill changed the Definition of the word, “conviction” to include
pleas of no contest and withholds of adjudication. (See, Bill p.19).

31, Prior to the enactment of the Bill, the sexual offender statutes specificaily
excluded persons entering a plea of no contest from the registration requirements of Section
943.0435 because Such persons were not considered “convicted.”

F. Plea Hearing Colloguy.

32, During the Plea Hearing, both the State and Defense agreed the Defendant would
not be placed on the sex offender registry, as this designation was not contemplated at the time of
the Defendant’s Plea.

33, This agreement induced the Defendant to enter a plea. (See, Sentencing Hearing).

34.  For the reasons that follow, this Court should vacate, set aside or correct the final

judgment and sentence delivered in this matter,



ARGUMENT
I DECLARATORY JUDGMENT.
WHEN THE DEFENDANT ENTERED HIS PLEA TO SECTION 800.04(1) FLORIDA

STATUTES (1995), HE _WAS NOT REQUIRED TO REGISTER AS A SEX
OFFENDER PURSUANT TQ SECTION 943.0435, FLORIDA STATUTES ( 1998).

A. Introduction.

35. This is an action for declaratory judgment pursuant to Chapter 86 of the Florida
Statutes.

36.  Specifically, because the Court withheld adjudication as to the Defendant’s
offenses after he entered a plea of no contest, the Defendant was never “convicted” of these
offenses. Thus, the Defendant is not a sexual offender subject to the registration requirements of
Fla. Stat. § 943.0435 (1998).

37.  Therefore, there is serious doubt as to whether the provision of Fla. Stat. §
943.0435 (1998) apply to the Defendant.

38.  During 2000, however, the FLDE permanently placed the Defendant on the Sex
Offender Registry.

39. The Defendant is now permanently registered as a sex offender.

40.  The Defendant contends that § 943.0435 exempted the Defendant from the
registration requirements, as the Defendant was not “convicted” within the meaning of Section
943.0435 of the 1998 Florida Statutes.

4l.  The Defendant further contends that the required convictions necessary in order to

impose the registration requirements on the Defendant cannot be supported by the record.



B.  Analysis.

42.  Section 943.0435 of the Florida Statutes, entitled “Sex offenders required to
report to the department; penalty,” was enacted in 1997 and provided in pertinent part:

(1) As used in this section, the term:
(a) “Sex offender” means a person who has been:

. Convicted of committing, or attempting, soliciting, or conspiring to
comnnt any of the criminal offenses proscribed in the following statutes in
this state or analogous offenses in another jurisdiction: 5.787.025, chapter 794,
5.796.03, 5.800.04, 5.827.071, 5.847.0133, 5.847.0135, 5.847.0145, or any
similar offense committed in this state which has been redesignated from a
former statute number to one of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for any
conviction of an offense described in subparagraph 1. For purposes of
subparagraph 1., a sanction imposed in this state or in any other jurisdiction
includes, but is not limited to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in a state prison, federal
prison, private correctional facility, or local detention facility.

(b) “Convicted” means the person has been determined guilty as a result of a
plea or a trial, regardless of whether adjudication is withheld.

Fla. Stat. § 943.0435 (1997) (emphasis added).

43, On July 1, 1998, after the Defendant’s probation expired, section 943.0435(1)(b)

was amended to read:

(b) “Convicted” means that, regarding the person's offense. there has been a

determination of guilt as a result of a trial or the entry of a plea of guilty or

nolo contendere, regardless of whether adjudication is withheld.

Thereafter, in 2008, when Price was charged with failure of a sex offender to
properly register, section 943.0435(1)(b) provided:

(b) “Convicted” means that there has been a determination of guilt as a result
of a trial or the entry of a plea of guilty or nolo contendere, regardless of

whether adjudication is withheld, and includes an adjudication of delinquency
of a juvenile as specified in this sectlon

Fla. Stat. § 943.0435 (1998) (emphasis added).



44. In 1997, under the language of Section 943.0435, the term “convicted” for
purposes of sex offender registry did not include entry of a plea of nolo contendere, regardless
of whether adjudication was withheld.'

45, Conversely, in 1998, the language of Section 943.0435 defined “convicted” for
purposes of sex offender registry to include entry of a plea of nolo contendere, regardless of
whether adjudication was withheld.

46.  Based upon the record in the instant case, the Defendant does not satisfy the
criteria to register as a sex offender under the 1998 version of the Florida Statutes.

47.  The Defendant relies on the fact that the language of the 1997 version of section
943.0435 does mot include a plea of nolo contendere, with adjudication withheld, under the
definition of the term, “convicted.” Rather, the language of the 1997 Florida Statute provides:
“Convicted’ means the person has been determined guilty as a result of a plea or a trial,
regardless of whether adjudication is withheld.” Fla. Stat. § 943.0435 (1997).

48.  The 1998 version of Fla. Stat. § 943.0435 should not control this case because the
sex offender registry requirements commenced after the Defendant’s probation ended in 1998,
See, e.g., Cella v. State, 831 So0.2d 716 (Fla. 5th DCA 2002); St. Lawrence v. State, 785 So.2d
728, 730 (Fla. 5th DCA 2001).

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests this Court to
determine that § 800.04(1) of the 1995 Florida Statutes does not require the Defendant to register
as a sex offender under Fla. Stat. § 943.0435 (1998), as the Defendant was not convicted within

the meaning of Section 943.0435 of the 1998 Florida Statutes.

' Under Section 921.0021 of the 1997 Florida Statutes, the term, “conviction,” did not
include a person entering a plea of no contest and receiving a withhold of adjudication until
October 1, 1998; See also, Chapter 97-194: “The Florida Criminal Punishment Code, consisting
of sections 921.002-921.0026, Florida Statutes, is established effective October 1, 1998, and
applies to any felony committed on or afier that date.”




. EXPOST FACTO.

APPLICATION OF SECTION 943.0435 OF THE 1998 FLORIDA STATUTES
TO THE DEFENDANT VIOLATES THE EX POST FACTO CLAUSE.

49.  This is an action for declaratory judgment pursuant to Chapter 86 of the Florida

Statutes.

50.  This is an action for declaratory judgment based upon a violation of Plaintiff’s
U.S. and Florida Constitutional Rights respectively, which forbid illegal retroactive sentence
enhancements as ex post facto violations.

51.  Both the Florida and United States constitutions mandate that it is
unconstitutional for lawmakers to enact laws that increase the punishment for a criminal offense
after the crime has been comunitted. See, U.S. Const., Art. I, §9,cl 3; US. Cont. Art. I§ 10, cl.
1; see also, Fla. Const. Art. I, § 10.

52. While the ban on ex post facto legislation applies only to criminal laws and
proceedings, a civil remedy can be so punitive in either purpose or effect as to be deemed
criminal and, therefore, subject to ex post facto principles.

53.  This is the problem that arises in the present case.

54. At the Plea Hearing, the Defendant stated he bargained for anonymity in exchange
for his plea.

55.  The Defendant alleges the Prosecutor promised he would not be a sex offender or be
placed on a sex offender registry if he entered the plea to § 800.04(1) of the 1995 Florida Statutes.

56.  The FLDE has taken it upon its own accord to apply the sex offender registration
requirements to the Defendant for the purpose of penalty enhancement without ever providing
proper and timely notice to the Defendant.

57. A permanent placement of the Defendant on the sex offender registry is a penalty.
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58.  As stated above, a statutory change operates retrospectively and is a constitutional
ex post facto violation when it applies to convicted offenders whose crimes were committed prior
to the statute’s effective date.

59. Here, the FDLE is subjecting the Defendant to a sentence and punishment which
stem from a statute that was enacted well-after the commission of the Defendant’s offense.

60.  This retroactive application of a statute is an illegal sentence enhancement and
punishment in thé Defendant’s case because it alters the definition of criminal conduct and

mcreases the length of the Defendant’s sentence,

61.  The application of the statute in this manner subjects the Defendant to the
mandatory criminal penalty of sex offender registration even though the Defendant’s conviction
did not require such a registration.

62.  This retroactive application of the statutory provisions violates ex post facto

prohibitions.

63, Wiita v. State provides an illustration. There, the plaintiff filed a motion to vacate
his sentence and/or preclude his compliance with Section 943.0435 of the 1997 Florida Statutes.

Wiita v. State, 744 So. 2d 1232, 1233 (Fla. 4th DCA 1999).

64.  Wiita claimed that because section 943.0435 was not in effect at the time he entered
his plea agreement, the reporting and publication requirements of the statute were neither
contemplated nor made a part of his plea agreement. Id. Based upon these facts, Wiita argued
there was good cause to vacate his plea because it was not entered knowingly or voluntarily. Jd.

63. The trial court found Wiita did not understand the full consequences of his plea

agreement. Id. at 1234-35. Accordingly, the trial court granted Wiita’s motion, stating Wiita

11



was no longer suﬁject to the provisions of section 943.0435 and found Wiita’s plea was not
freely and voluntairily entered.> Id.

66. Similarly, at the time of the Defendant’s offense, Florida law, as set forth in Fla.
Stat. § 943.0435(1)(b) (1998), did not require a mandatory sex offender registration for entering
a plea of no contest to a violation of Fla. Stat. § 800.04(1).

67.  Therefore, the Defendant challenges the FDLE’s imposition and application of the
sex offender laws in this manner, as it is a violation of the Ex Post Facto Clause.

68. At the time the Defendant committed the alleged offense, Fla. Stat. § 943.0435,
(1998) did not include a plea no contest to Fla. Stat. § 800.04 as an offense which mandated sex
offender registration.

69.  According to Chapter 98-91 of the Florida Statutes, the effective date of the
amendment to Section 943.0435 was July 1, 1998. The Defendant was removed from
supervision or sanctions well-after July 1, 1998.

70.  Therefore, the amended language of the Florida Statutes, mandating sex offender
registration for a violation of Fla. Stat. § 800.04(1), was not in effect at the time the Defendant
committed the offense. Therefore, the July 1, 1998 amendment cannot be applied to the
Defendant’s case.

71. Accordingly, any imposition of the Florida Statutes in a manner that classifies the
Defendant’s offense as one which mandates sex offender registration is a violation of the Ex Post
Facto Clause. |

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests that this Court enter

a judgment declaring the Defendant’s permanent placement on the sex offender registry is invalid.

? Since Wiita did not preserve the issue at the Trial Court, the Appeltate Court did not
addresses such issue on appeal. Id. at 1234,

12



HI. DECLARATORY JUDGMENT.

THE DEFENDANT’S DUE PROCESS RIGHTS ARE BEING VIOLATED
BECAUSE HE IS NOT REQUIRED TO REGISTER AS A SEX OFFENDER
PURSUANT TO SECTION 943.0435 OF THE 1998 FLORIDA STATUTES.

72. This is an action for declaratory judgment pursuant to Chapter 86 of the Florida
Statutes.

73. This 1s an action for declaratory judgment based upon a violation of the
Defendant’s Due Process Rights under the Constitution of the State of Florida, Article I, Section 9.

74, Duﬁng 2000, the FLDE permanently placed the Defendant on the Sex Offender Registry.

75.  The failure of the FDLE to give proper notice or undertake to contact the
Defendant of the FLDE’s intention to place the Defendant on the sex offender registry deprived
the Defendant of:

1. afair hearing on these disputed issues;
1.  ameaningful opportunity to be heard; and

ili.  an opportunity to raise a meaningful defense.

76.  Article I, Section 9 of the Florida Constitution provides, “[...] no person shall be
deprived of life, liberty or property without the due process of law.” Fla. Const. art. 1 § 9.

77.  The FLDE’s failure to provide proper notification to the Defendant deprived the
Defendant of the opportunity to challenge, contradict or rebut the evidence that the FLDE relied
upon in otder to permanently place the Defendant on the sex offender registry.

78.  Here, the Defendant was convicted of a crime that did not require him to register
as a sex offender.

79. In j?obinson v. Satz, 260 Fed. Appx. 2009 (11th Cir. 2007), the defendant argued
his due process rights were violated because he was placed on the Florida sex offender website

without notice; the defendant was never charged with or convicted of any sex offense.

13



80.  The Court agreed with Robinson’s claim stating:

The Florida Sex Offender Act defines a sex offender as a person who “has been

[cJonvicted of committing, attempting, soliciting, or conspiring to commit” any of

the enumerated offenses, including rape. Fla. Stat. § 943.0435(1)(a)(1). Pursuant

to this statute, Florida has established a public website, in which each sex

offender's name, address, photograph, and offense is listed. See http:// offender.

fdle. state. fl. us. We have held that “the stigmatizing effect of being classified as

a sex offender constitutes a deprivation of liberty under the Due Process Clause.”

Kirby v. Siegelman, 195 F.3d 1285, 1292 (11th Cir.1999). Therefore, “[a]n inmate

who has never been convicted of a sex crime is entitled to due process before the

state declares him to be a sex offender.”

See, Robinson v. Satz, 260 Fed. Appx. 2009 (11th Cir. 2007).

81. The Defendant contends he has never been convicted of a sex crime, which
requires registration under § 943.0435, and therefore, he should not be identified as a sex
offender and posted on the website.

82.  The Defendant also alleges that he received no notice that he was going to be
identified as a sex offender before he was placed on the website.

83. Based on the holding in Kirby v. Siegelman, the Defendant is entitled to due
process before he was declared a sex offender and identified on the state of Florida's sex offender
website. See, Kirby v. Siegelman, 195 F.3d 1285, 1292 (11th Cir.1999)

84.  The Defendant has therefore stated a valid due process claim.

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests this Court
enter a judgment declaring the permanent placement of the Defendant on the sex offender
registry to be declared invalid due to lack of notice and failure to give the Defendant an

opportunity to be heard and defend against the allegations that the FDLE relied upon in order to

place the Defendant on the registry.
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IV.  INJUNCTIVE RELIEF.,

THE FDLE SHOULD BE ENJOINED FROM ENFORCING THE SEX OFFENER
REGSITRATON REQUIREMENTS AGAINST THE DEFENDANT AS SUCH
REQUIREMENTS ARE AN IMPROPER RETROACTIVE SENTENCE
ENHANCEMENT.

85. This is an action for injunctive relief based upon a violation of the Defendant’s
Due Process Rights under the Constitution of the State of Florida, Article I, Section 9.

86.  This action for injunctive relief is based upon an incorrect application of law that
has resulted in an excessive and illegal sentence enhancement.

87. The Defendant requests that this Court enter an Order, NUNC PRO TUNC, in
order to correct the erroneous and illegal sentence enhancement that has resulted.

88.  The Defendant requests this Court enter an Order enjoining the FDLE from
enforcing §943.0435, Florida Statutes (1998) against the Defendant, as the term “conviction” did
not apply to the Defendant.

89. In this case, the Defendant’s probation ended prior to the enactment of
§943.0435(1)(b), Florida Statutes); therefore, a plea of no contest did not constitute a conviction
within the meaning of sex offender laws prior to July 1, 1998,

90. A court possesses the inherent power to correct €ITOIS, nunc pro tunc, even after the term
of court has expired, and such corrections relate back and take effect as the date of the judgment.

01. In this case, the predicates for a injunction are: (1) irreparable harm, (2)
inadequate remedy at law, (3) clear legal right to the relief requested and (4) a temporary
mjunction would serve the public interest.

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests this Court to
enter an Order enjoining the FDLE from enforcing §943.0435, Florida Statutes (1999) against

the Defendant, and that the Court grant any further relief this Court deems just and appropriate.
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V. DECLARATORY RELIEF.

APPLICATION OF SECTION 943.0435, FLORIDA STATUTE (1998) TO
THE DEFENDANT VIOLATES THE EIGHTH AMENDMENT.

92. This is an action for declaratory judgment pursuant to Chapter 86 of the Florida
Statutes,

93.  This is an action for declaratory judgment based upon a violation of Defendant’s
U.S. and Florida Constitutional Rights, respectively, which forbid illegal retroactive sentence
enhancements as ex post facto violations.

94, Spéciﬁcally, the Defendant challenges the constitutionality of Fla. Stat. §
943.0435 (2009) as applied to him.

95.  The Defendant contends that applying the mandatory provisions of Fla. Stat. §
943.0435, which require a person convicted of a crime prior to the mmplementation of House Bill
115, is a violation of his constitutional rights and the Eighth Amendment's prohibition against
cruel and unusual punishment.

96. Beéause the Defendant entered a plea to Fla. Stat. § 800.04(1) in 1995, he was
exempt from the registration requirements of Fla. Stat. § 943.0435 (2009). Therefore, the
FLDE’s decision to make the Defendant register as a sex offender is punitive in nature.

97.  Such registration requirement falls within the definition of "punishment” under
the Eighth Amendment, and constitutes "cruel and unusual" punishment, which prohibited by the
Constitution.

98. As !the Supreme Court explained in Robinson v. California, individuals can only be
punished for culpable acts, not for their status. See, Robinson v. California, 370 U.S. 660 (1962).

99, Further, under the Eighth Amendment, the criminalization of a person’s status

constitutes cruel and unusual punishment. See, id.
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REQUEST FOR RELIEF

WHEREFORE, the Defendant, PATRICK CLARK, respectfully requests this Court

enter an Order;

1. Granting an evidentiary hearing to determine the merits of this Motion;
2. Vacating and setting aside the Plea and Sentence as to Count I, § 800.04(1), and

discharging or resentencing the Defendant; and

3. Awarding such other and further relief this Court deems Jjust and proper.

DATED this 3rd day of November, 2010.

Respectfully submitted,

BN W

Robert L. Sirfanni, Jr., Esq.

Florida Bar No. 684716

Paetra T. Brownlee, Esq.

Florida Bar No. 71576
BROWNSTONE, P.A.

400 North New York Avenue, Suite 215
Winter Park, Florida 32789

Telephone: (407) 388-1900

Facsimile: (407) 622-1511

Counsel for Defendant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumnished by
U.S. Mail this 3rd day of November, 2010 to:

Office of the State Attorney
415 North Orange Avenue
Orlando, Florida 32801

PR

Paetra T. Brow‘;&ee, Esq.
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OATH

STATE OF MISSOUR
COUNTY OF S7.

Before me, the undersigned authority, this day personally appeared PATRICK J. CLARK
who first being duly sworn, says that he is the defendant in the above-styled cause, that
he has read the foregoing and has personal knowledge of the facts and matters therein set
forth and alleged and that each and all of these facts and matters are true and correct.

f?ﬁm AM

PATRICK J. CLARK

SWORN AND SUBSCRIBED TO before me on this 2& day of October, 2010.

MI%

NOTARY PUBLIC

Personally known or produced identification _”

Type of Identification produced MO DML
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Further Affiant sayeth not.

%/4/4‘%/

PATRICK J. CLARK

State of Missouri

County of 7. MMG
The forgoing instrument was acknowledged before me this Z& day of October, 2010,

by PATRICK J. CLARK, who is personally known to me or produced
QL as identification and who did/did not take an oath.

No‘tary Public @

My Commission Expires: A—fﬂl«e/& 20/2-




FOLE

* Florida Department of Criminal Justios Information Services Post Offics Box 1489
Law Enforcamant Saxual Offender/Predator Unit Tallahasses, Fcride 32302-1439
410-8572
James T. Tim® Moore gﬁam )
‘Commissioner - FAX (650) 410-2500
www.fdlo.state.fl.us
July 16, 2000
Sir or Madam:

' The Florida Department of Law Enforcement (FDLE) has you listed a9 a registered Sexual
Predator or Sexual Offender. Federal law mandates that the FDLE muit conduct quarterly
address verifications for ali Sexua! Predators-and ansuak verification for all Sexual Offenders.
Fiarida law, section 775.21 or 943.0435, F.8. niquires your.compliance as part of your -
registration requirements. - :

To make this process as simple as possible, FDLE Rias inclnded & pre-addressed envelope in
which to return the attached form. Please fill oit the pertinent information on the form, and mail
to FDLE no Iater than July 31, 2000, 1f you are a registered Sexmal Predator, please be aware
that you will receive this letter on & quarterly basis, and will be required to comply each time. If
you are a Sexnal Offender, you will receive this letter annually.

If you live in a state other than Florida, but you work or attend sehool in Florida, give the address
where you work or attend school as the temporary address. 1f you routinely reside at an address
other than your permanent address for 4 or mare days in a month, or 14 or more days during any
calender year, you MUST give that address in the “temporary address™ space provided. :

1fyou have any questions concerning this letier, please contact the Sexnal Offender/Predator
Unit (SOPU) toll free at 1-888-357-7332 between the hours of 8;00 a.m. and 7:00 p.m. Monday
—Friday., :

. Sincerely,

James T, Moore

. Commissioner

usey Jnglr

Lucy Ingley, SMAS
Sexual Offender/Predator Unit
JITM/LUsp

Enclosures

Commitied 1o
Sarvina = intanrite » Racnart » Durlihe

m““




CHAPTER 98-81

Committee Substitute for Senate Bill No. 1992

An act relating to criminal justice; amending s. 415.5018, F.S.; requir-
ing that the Department of Law Enforcement provide the Depart-
ment of Children and Family Services with access to certain crimi-
nal justice information for purposes of child protective investiga-
tions and emergency child placement; amending s. 775.13, F.S., re-
lating to the registration of convicted felons; providing a definition;
providing an exemption from registration requirements for certain
registered sexual offenders; amending s. 775.21, F.S.; revising the
Florida Sexual Predators Act; defining terms: prescribing criteria
and procedures for designation as a sexual predator; requiring that
fingerprints be made if a sexual predator is not imprisoned; prescrib-
ing registration and notification requirements; providing registra-
tion requirements with respect to a sexua! predator who is super-
vised by the Department of Corrections or by a federal agency or who
Is in the custody of a local jail; providing notification requirements
for a sexual predator who Intends to reside in another state or
Jurisdiction; providing for removal of designation as a sexual preda-
tor, providing penalties for failing to comply with duties imposed on
persons so designated; requiring the Department of Law Enforce-
ment and the Department of Corrections to verlfy the addresses of
sexual predators; prohibiting misuse and misrepresentation of pub-
lic records information and providing penalties; creating s, 775.24,
F.S.; specifying that it is the duty of the court to uphold laws govern-
Ing sexual predators and sexual offenders; providing certain require-
ments for the court if a person meets the criteria for designation as
a sexual predator or for classification as a sexual offender: creating
s. 775.25, F.S.; specifying jurisdictions in which a sexua} predator or
sexual offender may be prosecuted for an act or for failure to act;
amending s. 943.043, F.S.; authorizing the Department of Law En-
forcement to provide information on sexual offenders and sexual
predators through the Internet; providing civil immunity for certain
persons and entities who provide information regarding sexual of-
fenders and sexual predators; amending s. 943.0435, F.5.: revisin
definitions; specifylng sexual offenders who must report and identify
themselves; revising reporting requirements: providing civil immu-
nity for specified persons and entities that administer such report-
Ing requirements; providing for certain persons to be relieved from
such reporting requirernents; requiring that the Department of Law
Enforcement verify the addresses of certain sexual offenders; provid-
ing requirements for a sexual offender who Intends to reside in
another state or jurisdiction; requiring that a sexual offender main-
taln registration for life, except under specifled circumstances:
amending s. 943.325, F.S.; providing for drawing blood specimens
from certain convicted persons committed to a county jail for pur-
poses of DNA analysis; providing for obtaining blood specimens from
a person who is not incarcerated following conviction; providing for
a statewlide protocol for securing such specimens; providing that

1
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Ch. 98-81 LAWS OF FLORIDA Ch. 98-81

certaln medical facilities and personnel and persons who assist a law
enforcement officer in withdrawing blood specimens are not civilly
or criminally lable for such actions; providing for an application to
the court for an order authorizing that a person be taken into cus-
tody for the purpose of providing blood specimens; providing that
failure to comply with certain requirements is not graunds for chal-
lenging the valldity of a blood specimen or excluding evidence based
on a blood specimen; amending ss. 944.605, 947.177, F.S.; prescrib-
ing penalties for inmates who refuse to submit to the taking of a
digitized photograph; amending ss. 944.606, 944.607, F.S,; revising
provisions governing notification concerning the release of sexual
offenders; specifying persons with respect to whom such provisions
apply; requiring that fingerprints be made if the sexual offender is
not imprisoned; providing registration requirements with respect to
a sexual offender who is in the custody of a local jail or who is
supervised by the Department of Corrections or by a federal agency;
providing civil immunity for specified persons and entities who re-
lease information concerning such offenders; amending s. 948.01,
F.S.; providing that after a specified date, an offender who commits
certain specifled sexual offenses is ineligible for administrative pro-
batlon; amending s. 348.03, F.S.; providing that conditions of proba-
tion and community control for specified offenders do not require
oral pronouncement and shall be standard conditions of supervision;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsections (4), (5), and (6) of section 415.5018, Flor-
ida Statutes, are redesignated as subsections {5). (6), and (7), respectively,
and a new subsection (4) is added to that section, to read:

415.5018 District authority and responsibilities,—

- Notwi andin other | h artment of Law Enforcemen
shall provide th artment with el ic to criminal justice infor-

mation that is lawfully availabl not ex: t from s, 119.07(1), anly for
ur of chil otective investigations and emergen hild place-

nt. condition of ac to h_information, th ment shall
gxecute an aporopriate user agreement with the Department of Law En-

forcement which addresses access, use, dissemination, and destruction of
such information and which gomplies with all applicable laws and rules of
the Department of IL.aw Enforcement.

Section 2. Section 775,13, Florlda Statutes, is amended to read:

775.13 Registration of convicted felons, exemptions; penalties,—

1} A hi the term “copvicted” mean ith re
a_person’s felony offense. a determination of gullt which is the result of g
ial or the en leao ot nolo conten regardl f whether
a icatipn i hel
2
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Ch. 9881 LAWS OF FLORIDA Ch. 98-81

(25  Any person who has been convicted of a felony in any court of this
state shall, within 48 hours after entering any county in this state, register
with the sheriff of said county, be fingerprinted and photographed, and list
the crime for which convicted, place of conviction, sentence imposed, if any,
name, aliases, if any, address, and occupation.

(342} Any person who has been convicted of a crime in any federal court
or in any court of a state other than Florida, or of any foreign state or
country, which crime if committed in Florida would be a felony, shall forth-
with within 48 hours after entering any county in this state register with
the sheriff of said county in the same manner as provided for in subsection

(2)464).

{4}3} Any person who is within any county of the state as of October 1,
1897, shall register with the sheriff of such county by December 1, 1997, if
such person would be required to register under the terms of subsection
(281} or subsection {3){2}, if he or she were entering such county,

9)4} In leu of registering with the sheriff as required by this section,
such registration may be made with the Department of Law Enforcement,

and is subject to the same terms and conditions as required for registration
with the sheriff.

{6){5) This section does not apply to an offender:
(a) Who has had his or her civil rights restored;
{b) Who has received a full pardon for the offense for which convicted:

{¢) Who has been lawfully released from incarceration or other sentence
or supervision for a felony conviction for more than 5 years prior to such time
for registration, unless the offender is a fugittve from justice on a felony
charge or has been convicted of any offense since release from such incarcer-
ation or other sentence or supervision;

{d} - Who is a parolee or probationer under the supervision of the United
States Parole Commission if the commission knows of and consents to the
presence of the offender in Florida or is a probatloner under the supervision

of any federal probation officer in the state or who has been lawfully dis-
charged from such parole or probation; ex

{e) Who is a sexual predator and has registered as required under s,
775.21;_951-

is a sexual offender and has repister edins. 04

or s, 944,607,

(148} Failure of any such convicted felon to comply with this section
constitutes a misdemeanor of the second degree, punishable as provided in
s. 775.082 or s. 775.083.

(847} Alllaws and parts of laws In conflict herewith are hereby repealed,
provided that nothing in this section shall be construed to affect any law of

3
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Ch. 98-81 LAWS OF FLORIDA Ch, 98-81

this state relating to registration of criminals where the penalties are in
excess of those imposed by this section.

Section 3. Section 775.21, Florida Statutes, is amended to read:

775.21 The Flerida Sexual Predators Act; definitions; legislative find-
ings, purpose, and intent; criteria; designation; registration; community and
public notification; immunity: penalties.—

{1) ' SHORT TITLE.—This section may be cited as *“The Florida Sexual
Predators Act.”

(2) DEFINITIONS.—As used in this section, the term:

(a) “Chief of police” means the chief law enforcement officer of a munici-
pality.

(6) “Community" means any county where the sexual predator lives or
otherwise establishes or maintains a temporary or permanent residence.

(¢} “Conviction” means a determination of guilt which is the result of a

trial or the entry of a plea of guilty or nglp contendere, regardless of whether

adju i thheld A vietion for a similar off inclu is

not_limited to, a conviction by a federal or military tribunal including

courts-martial conducted by the Armegd Forces of the Unpited States, and
includes a conviction in any state of the United States,

{d}4e} “Department” means the Department of Law Enforcement.

(e){d} “Entering the county” includes being discharged from a correc-
tional facility or jail or secure treatment facility within the county or being
under supervision within the county for the commission of a violation enu-
merated in subsection (4).

“

Tm tr e” m re the person abides, lodges
or r 1 ecutive .
(g{e} “Temporary restdence” means a_place where the person abides,
lodpes, or resi r a period of 14 or more d int regate an
1 ear and whi h 's permanen . for
0se perman sidence is not in thi €, & place where th son i
empl racti vocation, or i dent for an ri
im is . a place where th an_r nely abides, lodges, or

resides for € consecutive or n ecutiv in an

f 4
month and which is not the person’s permanent residence a-stay-ef2-armore
weeks,

(3) LEGISLATIVE FINDINGS AND PURPOSE; LEGISLATIVE IN-
TE

{a) Repeat sexual sex offenders, sexual sex offenders who use physical
violence, and gexual sex offenders who prey on children are sexual predators
who present an extreme threat to the public safety. Sexual Sex offenders are
extremely likely to use physical violence and to repeat their offenses, and

4
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most sexual sex offenders commit many offenses, have many more victims
than are ever reported, and are prosecuted for only a fraction of their crimes,
This makes the cost of sexual sex offender victimization to society at large,
while incalculable, clearly exorbitant.

(b) The high level of threat that a sexual predator presents to the public
safety, and the long-term effects suffered by victims of sex offenses, provide
the state with sufficient justification to implement a strategy that includes:

1. Incarcerating sexual predators and maintaining adequate facilities to
ensure that decisions to release sexual predators into the community are not
made on the basis of inadequate space.

2. Providing for specialized supervision of sexual predators who are in
the community by specially trained probation officers with low caseloads, as
described in ss. 947.1405(7) and 948.03(5). The sexual predator is subject to
specified terms and conditions implemented at sentencing or at the time of
release from incarceration, with a requirement that those who are finan.
cially able must pay all or part of the costs of supervision.

3. Requiring the registration of sexual predators, with a requirement
that complete and accurate Information be maintained and accessible for
use by law enforcement authorities, communities, and the public.

4. Providing for community and public notification concerning the pres-
ence of sexual predators.

5. Prohibiting sexual predators fram working with children, either for
compensation or as a volunteer,

{c) The state has a campelling interest in protecting the public from
sexual predators and in protecting children from predatory sexual actlvity,
and there is sufficient justification for requiring sexual predators to register

and for requiring community and public notification of the presence of sex-
ual predators.

(d) It is the purpose of the Legislature that, upon the court's written
finding that an offender is a sexual predator, in order to protect the public,
it is necessary that the sexual predator be registered with the department
and that members of the community and the public be notified of the sexual
predatar’s presence. The designation of rSan sexual predator

neither a sentence nor a punishment but simply a statug resulting from the
conviction of certain crimes.

(e} It is the intent of the Legislature to address the problem of sexual
predators by:

1. Requiring sexual predators supervised in the community to have spe-

cial conditions of supervision and to be supervised by probation officers with
low caseloads;

2. ‘Requiring sexual predators to register with the Florida Department of
Law Enforcement, as provided in this section: and

L]
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3. Requiring community and public notification of the presence of a sex-
ual predator, as provided in this section,

(4) SEXUAL PREDATOR CRITERIA.—

(@ For a current offense committed on or after October 1, 1993, and
before October 1, 1995:

1. An offender who was found by the court under former s. 775.22 or
former s. 775.23 to be a sexual predator is a "sexual predator” if the court
made a written finding that the offender was a sexual predator at the time
of sentencing, as required by former s. 775.23. Such sexual predator must
reglster or be registered as a sexual predator with the department as pro-
vided in subsection {6), and is subject to community and public notification
as provided in subsection (7). Upon notification of the presence of a sexual

predator, the sheriff of the county or the chief of police of the municipality

where the sexual predatar gstablish aintain anent or tempo-
rary residence shall notify members of

the community and the public of the presence of the sexual predator in a
manner deemed appropriate by the sheriff or the chief of police,

2. 'If an offender has been registered as a sexual predator by the Depart-

ment of Corrections, the department, or any other law enforcement agency
and:

a, The court did not, for whatever reason, make a written finding at the
time of sentencing that the offender was a sexual predator, or

b. The offender was administratively registered as a sexual predator
because the Department of Corrections, the department, or any other law
enforcement agency obtained information which indicated that the offender

met the sexual predator criteria based on a violation of a similar law in
another jurisdiction,

the department shall remove that offender from the department’s sexual
predator list, and shall notify the state attorney who prosecuted the offense
that triggered the administrative sexual predator designation for offenders
described in sub-subparagraph a., or the state attorney of the county where
the offender gstablishes or majntain ermanent gr temporary residen
on October 1, 1996, for offenders de-
scribed in sub-subparagraph b, The state attorney may bring the matter to
the court’s attention in order to establish that the offender meets the sexual
predator criteria, If the court then makes a written finding that the offender
Is a sexual predator, the offender is designated as a sexual predator, and
must register or be registered as a sexual predator with the department as

rovi in su i and is subject to comm and lic notifica-
ilon requirements as provided in subsection (7). If the court does not make

a written finding that the offender is a sexual predator, the offender is not
designated as a sexual predator with respect to that offense, is not required
to register or be registered as a sexual predator with the department, and
is not subject to the requirements for community and public notification as
a sexual predator,

. L]
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(b} For a current offense committed on or after October 1, 1995, and
before October 1, 1996:

1. -An offender who was found by the court under former s. 775.22 or
former s. 775.23 to be a sexual predator is a "sexual predator” If the court
made a written finding that the offender was a sexual predator at the time
of sentencing, as required by former s. 775.23. Such sexual predator must

register or be registered with the department as provided in subsection _(6),
and {s subject to community and publie notificatlon as provided in subsection
{7), Upon notification of the presence of a sexual predator, the sheriff of the
county or the chief of palice of the municipality where the sexual predator
establishes or main m orary resj

shall notify the community and the public of the

presence of the sexual predator in a manner deemed appropriate by the
sheriff or the chief of police.

2. If an offender has been registered as a sexual predator by the Depart-

ment of Corrections, the department, or any other law enforcement agency
and: '

a. The court did not, for whatever reason, make a written finding at the
time of sentencing that the offender was a sexual predator, or

b. The offender was administratively registered as a sexual predator
because the Department of Corrections, the department, or any other law
enforcement agency obtained information which indicated that the offender

met the sexual predator criteria based on a violation of a similar law in
another jurisdiction,

the department shall remove that offender from the department's sexual
predator list, and shall notify the state attorney who prosecuted the offense
that triggered the administrative sexual predator designation for offenders
described in sub-subparagraph a., or the state attorney of the county where
the offender establishes or maintaips a permanent or temporary residence

: on October 1, 1996, for offenders de-
scribed in sub-subparagraph b. The state attorney may bring the matter to
the court’s attention in order te establish that the offender meets the sexual
predator criteria, If the court makes a written finding that the offender is
a sexual predator, the offender is designated as a sexual predator, must
register or be registered as a sexual predator with the department as pro.
vided in subsectian {(6), and is subject to the community and public notifica-
tion as provided in subsection (7) provisions-underformers—7 75225, If the
court does not make a written finding that the offender is a sexual predator,
the offender i3 not designated as a sexual predator with respect to that

offense and is not required to register or be registered as a sexual predator
with the department, .

(c) " For a current offense committed on or after October 1, 1996, upon
conviction, an offender shall be designated as a “sexual predator” under
subsection (5}, and subject to registration under subsection (6) and commu-
nity and public notification under subsection (7) if:

‘ T
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1. The felony meets the criteria of former ss. 775.22(2) and 775.23(2},
speclfically, the felony is:

a. A capital, life, or first-degree first-degree felony violation of 5. 787.01
or s. 787.02, where the victim is a minor and the defendant is not the victim's
parent, or of chapter 794 or s, 847.0145, or a violation of a similar law of
another jurisdiction; o

b. An mpt to commi al, life, or first-de felony viplati f
gﬁéﬁfer 7945 wﬁere the victim lg jé‘ fﬁlﬁﬁﬁ: or a viﬁléﬁign ﬁf a similat law of
another jurisdiction: or

risdi L or

¢.b. Any second-degree second-degree or greater felony vioclation of g,
787.01 or s, 787,02, wherg the victim is a minor and the defendant Is not the
victims parent: chapter 794; s. 796.03:;; s. 800.04._s. 825.1025{2)(b):, s,
B27.071;; ar 5. 847.0145; or a violation of a similar law of another Jjurisdic-
tion, and the offender has previously been convicted of or found to have
committed, or has pled nolo contendere or guilty to, regardless of adjudica-
tion, any violation of 5, 787.01 or s. 787,02, where the victim is a minor and
the defendant is not the victim's parent: s. 794.011(2), (3), (4}, (5), or (8); s.
794.023; s, 796.03;; s. B00.04;_s. 825.1025:; s. 827.071; s. 847.0133; s,

847.0135:, or s. 847.0145, or a_violation of a similar law of another Jurisdic-
tion;

2. The offender has not received a pardon for any felony or similar law
of another jurisdiction that is necessary for the operation of this paragraph;
and .

3. A conviction of a felony or similar law of another jurisdiction necessary

to the operation of this paragraph has not been set aside in any postconvi¢-
tion proceeding.

{d) In order to be counted as a prior felony for purposes of this subsection,
the felony must have resulted in a conviction sentenced separately, or an
adjudication of delinquency entered separately, prior to the current offense
and sentenced or adjudicated separately from any other felony conviction
that is to be counted as a prior ?elony. If the offender's prior enumerated

felony was committed more than 10 years before the primary offense, it shall
not be considered a prior felony under this subsection if the offender has not
been convicted of any other crime for a period of 10 consecutive years from

the most recent date of release from confinement, supervision, or sanction,
whichever is later.

{5) SEXUAL PREDATOR DESIGNATION.—For a current offense com-

mitted on or after October 1, 1996, an offender is designated as a sexual
predator as follows:

(@)1. An offender who meets the sexual predator criterla described in
paragraph (4)(c) who is before the court for sentencing for a current offense
committed on or after October 1, 1996, is a sexual predator, and the senternc-
Ing court must make a written finding at the time of sentencing that the

‘ B
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cffender is a sexual predator, and the clerk of all trapsmi

sand the clerk of the court shall transmit a copy
of the order containing the wricten finding to the department within 48
hours after the entry of the order; or

2. If the Department of Corrections, the department, or any ather law
enforcement agency obtains information which indicates that an offender
who lishes or maintains a permanent or temporary resi

in this state meets the sexual predator criteria

described In paragraph {4)(c) because the offender committed a similar viola-

tion in another jurisdiction on or after October 1, 1996, the Department of

Corrections, the department, or the law enforcement aFency shall notify the
1

state attorney of the county where the offender establishes or maintains a
permanent or temporary residence of

the offender’s presence in the community. The state attorney shall file a
petition with the criminal division of the circuit court for the purpose of
holding & hearing to determine if the offender’s criminal record from another
Jurisdiction meets the sexual predator criteria. If the court finds that the
offender meets the sexual predator criteria because the offender has vialated
a similar law or similar laws in another jurisdiction, the court shall make
a written finding that the offender is a sexual predator.

When the court makes a written finding that an offender is a sexual preda-
tor, the court shall inform the sexual predator of the registration and com-
munity and public notification requirements described in this section,
Within 48 hours of the court designating an offender as a sexual predator,
the clerk of the circuit court shall transmit a copy of the court's written
sexual predator finding to the department. If the offender is sentenced to a
term of imprisenment or supervision, a copy of the court's written sexual
predator finding must be submitted to the Department of Corrections.

sexu dator is no risognmen

(b} If a sexual preda t sentenced to a term of {mp t, the
clerk of the court shall ensure that the sexual predator’s fingerprints are
taken and forwarded tg the department with ours after the court

ard h n_48 hour
renders its written sexual predator finding. The fingerprint card shall be
glearly marked, "Sexual Predator Repistration Card,” The clerk of the court
vi sentences th 1 or for the offl iy

describ su ion (4) shall fo rd to_th rtment and

artment of Corr ns d copy of an enter the court
imposing any specia) condition or restriction on the sexual predator which
restricts or ibits access to th im, if the victim is a minor, or her

minors,

{6} If the Department of Corrections, the department, or any other law
enforcement agency obtains information which indicates that an offender
meets the sexual predator criteria but the court did not make a written
finding that the offender is a sexual predator as required in paragraph (a),
the Department of Corrections, the department, or the law enforcement
agency shall notify the state attorney who prosecuted the offense for affend-
ers described in subparagraph (a)i., or the state attorney of the county
where the offender gstablishes or maintains a residence
permanentiy-recides upon first entering the state for offenders described in
subparagraph (a)2. The state attorney shall bring the matter to the court's

9
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attention in order to establish that the offender meets the sexual predator
criteria. If the state attorney fails to establish that an offender meets the
sexual predator criteria and the court does not make a written finding that
an offender is a sexual predator, the offender is not required to register with
the department as a sexual predator,

The Department of
Corrections, the department, or any other law enforcement agency shall not

administratively designate an offender as a sexual predator without a writ-
ten finding from the court that the offender is a sexual predator.

A person wh es or mal a residence In this state an
who has not been designated as a sexual predator by a court of this state but
who h een designated a X reda sexually violent preda-

tor, or by ancther sexual offender designation in another state or jurisdiction

and was, as a result of such designation, subjected to registration or commu-
nity or public notification, or both, shall register in th Nner provi in
s. 943.0435 or s. 944 607 and_shall be subject to communijty and public
notification as provided i 4 or 7. A person wha he
griteria of this section {s subject tg the requirements and penalty provisions
of 5. 94 S or s. 944 607 until the per; rovides the department with
an order { th that designated th nas 1 pred
sexually viglent predator. or ther sex offender design in

another state or jurisdiction in which the order was issued which states that

such_designation has b I v and provided such person ng longer

meets the ¢riteria for registration as a sexua] offender under the laws of this
state.

(6) . REGISTRATION.—

(a) " A sexual predator must register with the department by providing the
following information to the department:

1. Name, soclal security number, age, race, sex, date of birth, height,
weight, hair and eye color, photegraph, address of legal residence and; ad-
dress of any current temporary residence, including a_ryra] route address
and a post office box, date and place of any employment, date and place of
each convlction, fingerprints, and a brief description of the crime or crimes
committed by the offender. A post office box shall not be provided in liey of
a physical residential address, If the sexual predator’s place of residence is
a_motor vehicle, trajler, mobile home, or mapufactured home, as defined in

apter 320, th all also provid artment writ-

n noti f the vehicle identification number; license tag number: th
registration number; and a description. including color scheme, of the motor
yehicle, trailer, mobile home, or manufactured home, If & sexual predator’s

lace of residence isa v 1, live-aboard vessel, or houseb ined i
chapter 327, the sexual predator shall also provide to the department writ-

r; the name of the vessel, live-aboard vessel or hoyseboat: the regi ion
number: a ription, including color scheme, of the vessel live-aboar
vessel, or houseboat.
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CODING: Words stetken are deletions: words underlined are additions.



Ch, 98-81 LAWS OF FLORIDA Ch. 98-81

2. Any other information determined necessary by the department, In-
cluding criminal and corrections records; nonprivileged personnel, treat-

ment, and abuse registry records;; and evidentiary genetic markers when
available.

(k) If the sexual predator is in the custedy or control of, or under the
supervision of, the Department of Corrections, or is in the custody of a
rivate correctional facility, the sexual predator must register with the
Eepa'rtment of Corrections. The m ctions sh de to
the department registration informatjon and the location of, and local tele-

phone number for, any Department of Corrections' office that is respansible

ervising th al predator.,
fc) If the sexual predator is in the custody of a local jail, the custodian
f the 1 jail egister the sex L fi registra-

tion information to the department. The custodian of the local jail shall alsg
tal igitized ph aph of th ual pr r while the sexual predator

ins in cust: nd shall provide the digitiz hotograph to the depart-
ment,

d) . If the sexual predator { eral ervis f enc

responsible for supervising the sexual predator may forward to the depart-

ment any information regarding the sexual predator which |s consistent
with th or; ion provided by the D m f Corrections under this

sectign, and may indjcate whether use of the information is restricted to law

enforcem r used by th rtm r

of public notification,

_(g){i;) If the sexual predator is not in the custady or control of, or under
the supervision of, the Department of Corrections, or is not in the custody
of a private correctlonal facility, and establishes or maintains a residence

in the state, the sexual predator shall
initially register in person at an office of the department, or at the sheriffs
office in the county in which the predator estaBli§l1gs or maintains a_rest-
dence . within 48 hours after establish-
ing permanent or temporary residence in this state. If a sexual predator
reglsters with the sheriff's office, the sheriff shall take a photograph and a
set of fingerprints of the predator and forward the photographs and finger-

prints to the department, along with the information that the predator is
required to provide pursuant to this section.

{fi4e) Within 48 hours after Subsequent—to the initial registrarion re-
quired under paragraph (a) or paragraph (e}{b}, a sexual predator who is not
incarcerated and who resides in the community. Includin exual preda
under the su ision of th art t of Correcti shall register in
R/el:rson at a driver’s license office of the Department of Highway Safety and

otor Vehicles and shall present proof of initial registration

nfthean a

e-Predators-peEmanent orte ce. At the
driver’s license office the sexual predator shall:
1. If otherwise qualified, secure.a Florida driver's license, renew a Flor-

ida driver’s license, or secure an identificatlon card. The sexual predator
shall identify himself or herself as a sexual predator who is required to
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comply with this section, provide his or her place of permanert or temporary
resldence, including a rural route address and a post office box, and submit
to the taking of & photograph for use in issuing a driver's license, renewed
license, or identification card, and for use by the department in maintaining
current records of sexual predators. A _post office box shall not be provided
in lieu of a physical residential address. If the sexua predator’s place of
residence is a motor vehicle, trailer, mobile home, or manufactured home,
defined in chapter 320 _the sexual 11 also provide to the
Department of Highway Safety and Motor Vehicles the vehicle identification
number; the nse tag nu r; the registration number; and a description

including color scheme, of the motor vehicle, trailer, mobile home, or manu-
f:

actured home. If a sexual predator's place of residence is a vessel ljve-
aboard vessel, or hoyseboat, as defined in chapter 327, the sexual predator
shall also provide to the Department of Highway Safety and Motor Vehicles
the hull identification number; the manufacturer's serial number: the name
of the vessel live- vesse], or houseboat; the registration number: and

a description, including color scheme, of the vessel, live-aboard vessel, or
eboat.

houseboat.

2. Pay the costs assessed by the Department of Highway Safety and
Motor Vehicles for issuing or renewing a driver's license or identification
card as required by this section.

3. Provide, upon request, any additional information necessary to con-
firm the identity of the sexual predator, including a set of fingerprints.

{g4d} Each time a sexual predator’s driver’s license or identification card
ts subject to renewal, and 48 hours after any change of the pr: s
residence, the predator shall report in person to a driver's license office,

agard stherthe-predaters-residence-has hanged; and shall be
subject to the requirements specified in paragraph {f}{e}. The Department
of Highway Safety and Motor Vehicles shall forward to the department and
te the Department of Corrections all photographs and information provided
by sexual predators. Notwithstanding the restrictions set forth in s. 322 142,
the Department of Highway Safety and Motor Vehicles is authorized to
release a reproduction of a color-photograph or digital-image license to the

Department of Law Enforcement for purposes of public notification of sexual
predators as provided in this section.

(b{e} If the sexual predator initially registers at an office of the depart-
ment, the department must notify the sheriff and the state attorney of the
county and, if applicable, the police chief of the municipality, where the

sexual predator maintaing a residence
within 48 hours after the sexual predator registers with the department.

i sexual predat ho in s to lish residence in anothe e
or jurisdiction 1l notify the sheriff of th of curren i or
e department within 4 urs befpr ate she intends Ay

this state to establish residence in another state or jurisdiction. The notifica-

tion must include the address, municipality, county, and state of intended
residence. The sheriff omptly provide to the department the inf -
tion received from the sexual pr r department shall notif
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CODING: Words steiker are deletions; words underlined are additions.



Ch. 98-81 LAWS OF FLORIDA Ch. 98-81

statewide law enf en r 1 cy, in the intended
state gr jurisdiction of residence of xual predator’s intended reside
The failure of a sexual predatgr I h her intended pl f

residence is punishable as provided in subsection (10},

() A sexual predator who indicates his or her intent to reside in anogther

state or jurisdjction and la 1 int tate shall _within
48 hours after the date u which th edator indicated he or sh
leave this state, notify the sheriff or th rtmen ichever

agency is the agency to which the sexual predator repgrted the intended

change of residence, of his or her intent to remain in this state. If the sheriff
is notified by the sexual predator that he or she intends to remain in this

state, the sheriff shall promptly report this information to the department,

sexual pr ho repor intent to reside in anether state
r iction, but who rematns in thi ithout reportin heriff
r the department i manner required by thi ragr its a

felony of the second degree, punishable as provided in s. 775.082, s, 775.083,

(k}481. The department is responsible for the on-line maintenance of
current information regarding each registered sexual predator, The depart-
ment must maintain hotline access for state, local, and federal law enforce-
ment agencles to obtain instantaneous locator file and offender characteris-
tics information on all released registered sexual predators for purposes of
monitoring, tracking, and prosecution. The photograph and fingerprints do
not have to be stored in a computerized format.

2. The department's sexual predator registration list, containing the in-
formation described in subparagraph (a}l., is a public record. The depart-
ment is authorized to disseminate this public information by any means
deemed appropriate, including operating a toll-free “800° telephone number
for this purpose. When the department provides information regarding a
registered sexual predator to the public, department personnel must advise
the person making the Inquiry that positive identification of a person be-
lieved to be a sexual predator cannot be established unless a fingerprint
comparison is made, and that it is illegal to use public information regarding
a registered sexual predator to facilitate the comrnission of a crime.

3. The department shall adopt guidelines as necessary regarding the
registration of sexual predators and the dissemination of information re.
garding sexual predators as required by this section.

(H{® A sexual predator must maintain registration with the department
for the duration of his or her life, unless the sexual predator has had his or
her civil rights restored, or has received a full pardon or has had a conviction
set aside in a postconviction proceeding for any felony sex offense that met
the criteria for the sexual predator designation. However, a sexual predator
who esignated as a sexual predator I re Qctober 1, 1
and who has been lawfully released from confinement, supervision, or sanc-
tion, whichever is later, for at least 10 years and has not been arrested for
any felony or misdemeanor offense since release, may petition the criminal
division of the circuit court j i in which the sexual predator
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resides for the purpose of removing the sexual predator designation, A sex-
ual r

ign .1 court on gr after

October 1.1 ha b 1 lawfully released from confinement, supervi-
ion is later, for at least 20 years, and who has n
rrested for an lony or demeanor offense since rel m

etition the criminal division of the circui rt in the cir ch the

sexual predator resides for th T ovi e sexual ator

designation. The court may has-thediscretionte grant or deny such relief
if th 1¢d emonstrat, h r r she has not been

T I lief complies with

tanda Li oval he desi on as a sexual

and the copurt Is otherwise satisfi hat th itioner is not a

current or potential threat to public safety. The state attorney in the circuit
i he petition is fi ust be given notice of the petition at leas

weeks before the hearing on the matter. The state attorney may present

vidence in osition h T i
the ri why th tition should be denied. If the court denies the peti-

tign, th It may set a future date at which the sexual predator mav agai

petition the court for relief, subject to the standards for reltef provided in
this paragraph. Unless specified in the order, a sexual predator who |s
granted relief under this paragraph must comply with the requjrements for
registration as a sexual offender and other requirements provided under s,
943.0435 or s, 944607, If a petitioner obtains an order from the court that
imposed the i i h s a sexugl predator which
removes h i tion, th i all forward a certified co f the
written findin r order to the depar nt in order to have the sexual
predator designation removed from the sexual predator registry,

(7 .' COMMUNITY AND PUBLIC NOTIFICATION.—

(a) Law enforcement agencies must inform members of the community
and the public of a sexual predator's presence, Upon natification of the
presence of a sexual predator, the sheriff of the county or the chief of police
of the municipality where the sexual predator establishes or maintains
permanent or temporary residenice temporarily-or-permanentlyresides shall
notify members _of the community and the public of the presence of the
sexual predator in a manner deemed appropriate by the sheriff or the chief
of police. Information provided to members of the community and the public

regarding a sexual predator must Include:
1. The name of the sexual predator;
2. A description of the sexual predator, including a photograph;

3. The sexual predator's current address, Including the name of the
county or municipality if known;

4. The circumstances of the sexual predator's offense or offenses; and

5. 'Whether the victim of the sexual predator’s offense or offenses was, at
the time of the offense, a minor or an adult.
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This paragraph does not authorize the release of the name of any victim of
the sexual predator. :

(b) The sheriff or the police chief may coordinate the community and
public notification efforts with the department. Statewide notification to the

public is authorized, as deemed appropriate by local law enforcement per-
sonnel and the department,

{) The department shall notify the public of ali designated sexual preda-
tors through the Internet. The Internet notice shall include the {nformation
required by paragraph (a).

(d) The department shall adopt a protocol to assist law enforcement
agencies in their efforts to notify the community and the public of the
presence of sexual predators.

(8)  VERIFICATION.—The department and the Department of Correc-
tiens shall im the addresses of sexual preda-

tors. The system must be consistent with federal requirements that apply
to the laws of this state governing sexual predaters. The Department of
Correctiong shall verify the addresses of sexual predators who are not incar-
erated but who resi

i e ervisi h -
artment of rections, The artment shall ify the r f sex-
ual r the care, custo ision

of the Department of Corrections.

(O18) IMMUNITY.—When the court has made a written finding that an
offender is a sexual predator, an elected or appointed official, public em-
ployee, school administrator or gmplovee, or agency, or any individual or

ntity acting at the requ r_upon the direction of any law enforcement

agency is immune from civil llability for damages resulting from the release
of information under this section.

(1048} PENALTIES.—

() Except as otherwise specifically provided, a sexual predator who fails
to register or who fails, after registration, to maintain uire, gor renew a

driver's license or identification card or provide required location informa-

tion, or who otherwige fails I Ormis to comply with the require-
ments of this section, commits a felony of the third degree, punishable as

provided in s, 775.082, s. 775.083, or s, 775.084.

{b) A sexual predator who has been convicted of or found to have commit-
ted, or has pled nolo contendere or guilty to, regardless of adjudication, any
violation of s. 794.011(2), (3), (4), (5), or (8); s. 794.023;, s. 800.04;, s.
827.071;r s. 847.0133;; or s. 847.0145, or a viglation of a sirmnilar law of
another jurisdiction, when the victim of the offense was a minor, and who
works, whether for compensation or as a volunteer, at any business, school,
day care center, park, playground, or other place where children regularly
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congregate, commits a felony of the third degree, punishable as provided in
s. 775.082, s, 775.083, or s. 775.084,

{c) Any person_who misuses public_recerds information relating to a
exual predator, as defined In thi I a4 sex fien efined
in 4 . 944.607,_to secure a pa nt from h a pr r

N tes or publish i
to such r_or offen ch the per misrepresent in
ic records infermation; or who materially alters public records informa-
tion with the inten isrepresent the information, including documen
summaries of pyblic records information provided by law enforcement agen-

cies, or public records information digplgygﬂ by law enforcermnent agencies on

web sites or i h gth communication, commi

misdemeanor of the first degree, punishable as provided in s, 775.082 or g,
75.083

Section 4. Section 775.24, Florida Statutes, is created to read:

7524 D s governing sexual pr n
sexual offeriders.—

egislature fi rovin r
men r other reas i urts en ders that effectively limi
fy requij nts imposed upon sex edator al offenders
ursyan laws of state and preven ns or_entiti rom
carrving out th s im exe the auth confer b

such laws. The laws relating o sexual predators and sexual offenders are

ive law, F h of the {Uni X-
ressl ura ery state to ena laws, and has provided that
to the extent 's laws do no ertain federal uiremen
th 1 igni t federal fundin Vi state for |
enfarc and ic safety program: less that ent ch an
rder determines th erson or entity is no i accordance with
overain X ual offen s
r rt of aws are unconstitutional or unconstitutionally appli
th rt unl Iy encroach n_the Legislature's exclusive power to
make 1 1 at risk signif li s of the st

2] If on he_criteria in thi apter for designation as a
sexua m criteria in 944.60
or a her 1 or classification as a sex ffend th ur! ay not

enter an order, for the purpose of approving a plea agreement or for any

r h;

- BFx rSQn ets the criteri n
redator or cla jon as a sexual offender from such designation or

classification, or exempts such person from the requirements for registra-

tion or community apd public notification imposed upon sexual predators
and sexual offenders:

i iling, report rel ublic recor r-

mation that relates to sexual predaters or sexual offenders: or
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revents any person or entity from per| ng its duti r i

within its statutorily conferred authority as such duty or authority relates
to sexual predators or sexual offenders.

aws, the Legislature strongly encourages the affect I 0-
ion in court that en uch erder. The affected agency mav. within

60 days after the recelpt of any such order, move to tmodify or set aside the

order or, if h order i ure of an i i move to dissolve the

injunction. Grounds for granting any such motion include, but need not be
limited to:

he affect ency w. roperly noti

The court is not authori oin th ion of a statute that
h en duly adjudged constitutional and iv less the tute is

i Ny appli r unl r th d part of it is unconsti-

tutignal on_adjudicated grounds.
u iction may not erre nsent of the parties.
i the exta ns the agen igh

take. the court’s order s premature and, if and when such actions are taken,
h

se_action be challenged i appropriate proceedin etermine

their enforceabiljty,

(e} _The injunction affects the public interest and would cause injury to
the public,

£ order creates an unenforceable, perpetual injunction.

e order seek in the performance of
ide the court's territori sdiction

Section 5. Sectlon 775.25, Florida Statutes, is created to read:

775.25 _Prosecutions for acts or omissions —A sexual predator or sexyal

nder ommits any act or omi in_vipl . 145.21, s,

4 944.606 44 1 ted

fi he T ion in the county in ich the a r issi as
comumitted, the county of the last registered address of the sexual predator
or sexual offender, or the county in which the conviction occurred for the
ffi or offenises that m he criterja for desi in nas a sexual
I ffen dditi a sexual predator m -

cuted for any such act or omission in the county in which he or she was
degignated a sexyal predator,

Section 6. Section 943.043, Florida Statutes, is amended to read:

943.043 Tall-free telephone number; l r offender
sex—offender information.—
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(1) The department may netify the public through the Internet of any

informatjon regarding sexual predators and sexua] offenders which is not
confidential and exempt from publi¢ disclosure under s. 119.07(1) and s,
24(a), Art. 1 of the State Constitution.

(23 The department shall provide, through a toll-free telephone num-
ber, public access to registration tnformation regarding sexual predatorg
and sexual sex offenders and may provide other information reported to the
department which is not cenfidential-or exempt from public disclosure and

= = o130 “Va 03 LA L e Dans e on o 0 a on

342} The department shall provide to any person, upon request and at
a reasonable cost determined by the department, a copy of the photograph
of any sexual sex offender or sexual predator which the department main-
tains in its files and a printed summary of the information that is available
to the public under this section.

(443} The department, and its personnel,_and any individual or entity
h

actin the request or upon the direction riment are immune
from clvil liability for damages for good-faith geod-faith compliance with this
section and will shall be presumed to have acted in good faith by reporting
information. The presumption of good faith is not overcome if technical or
clerlcal errors are made by the department, and its personnel, or any indi-
vidyal or entity acting at the request or ypon the direction of the department
in reporting the information, if the department and its personnel are unable
to report information because the information has nat been provided or
reported by a person or agency required to provide or report the information
to the department, or if the department, and its personnel, or any individual
or_entity actin h est or e directio he r

reports repert information that was falsely reported without the knowledge

of the department, and its personnel, or such individual or entity.

Sectlon 7. Section 943.0435, Florida Statutes, is amended to read:

943.0435 Sexual Sex offenders required to register with repertte the
department; penalty,—

(1) As used in this section, the term:
{a) “Sexual Sex offender” means a person who has been:

1. - Convicted of committing, or attempting, soliciting, or conspiring to
commit, any of the criminal offenses proscribed in the following statutes in
this state or similar analegaus offenses In another jurisdiction; s. 787.01 or
s. 787.02, where the victim is a mingr and the defendant is not the victim's
parent: s. 787.025;, chapter 794; s. 796.03; s. 800.04: 1025 s,
827.071; 5. 847.0133;, s. 847.0135;; s. 847.0145;; or any similar offense
committed in this state which has been redesignated from a former statute
number to one of those listed in this subparagraph.

2. Released on or after October 1, 1997, from the sanction imposed for
any conviction of an offense described in subparagraph 1. For purposes of
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subparagraph 1., a sanction imposed in this state or in any other jurisdiction
includes, but is not limited to, a fine, probation, community control, parole,
conditional release, control release, or incarceration in a state prison, federal
prison, private correctional facility, or local detention facility.

(b} “Convicted” means that, repar the person's o there has
been g determination of guilt as a

result of a-plea-er a trial or the entry of a plea of guilty or nolg contendere,
regardless of whether adjudication is withheld. Conviction of a similar of-

ens cludes. but is ited to, a con n by a federal milita
ri L_including courts-martial conducted by the Armed Forces of the
i tates, and includes a conviction in tate of the United States.
- nent residence” Y orary residence” have th

meaning ascribed in s 775.21,

(2) A sexual sex offender shall initially report in person at an office of the
department, or at the sheriff's office in the county in which the offender
= ishes or mai S a perman r ry residen

i . within 4B hours after establishing permanent or
this state.

ottende ol a h 0 har -l nacmanant o = acidancao fi
2-weeks-orless: The sexyal sex offender shall provide his or her name, date
of birth, soclal security number, race, sex, height, weight, hair and eye color,
tattoos or other identifying marks, gccupation and place of employment,
address of permanent or legal residence; or address of any current tempo-
rary residence, including a rural route address and a post office box, date
and place of each conviction, and a brief description of the crime or crimes
committed by the offender. A post office box shall not be provided in lieu of
a physical regidential address. If sexual offender’s pl residence i
g motor vehicle, trailer, mobile home. or manufactured home, as defined in
ter 32 sexua] offender shall alsa provi artment writ-
ten notice of the vehicle identiflcation pumber; the license tag number:; the
registration number; and a degcription, including color scheme, of the motor

vehicle, trailer, mobile home, or manufactured home, If the sexual offender's
] fresid ! ] I 1 i Jefined i

n live-aboa ior at

shapter 327, the sexua) offender shall also provide to the department writ-
ten notice of the hull identificatlon number; the manufacturer's serial num-
ber; the name of the vessel, live-aboard vessel, or houseboat; the registration
number; and a description. including color scheme, of the vessel, Hive-aboard
vessel, or houseboat, If a sexual sex offender reports at the sheriff's office,
the sheriff shall take a photograph and a set of fingerprints of the offender
and forward the photographs and fingerprints to the department, along with
the information provided by the sexual sex offender.

(3) Within 48 hours after the Subsequent-te-the initial report required
under subsection (2), a sexual sex offender shall report in person at a driver's
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. t divr's i

license office of the Department of Highway Safety and Motor Vehicles
q Hender's-perm HRB AR

cense office the gsexual sex offender shall:

(a) If otherwise qualifled, secure a Florida driver's license, renew a Flor-
ida driver’s license, or secure an identification card. The sexual sex offender
shall identify himself or herself as a sexual sex offender who is required to
comply with this section and shall provide proof that the sexual offender
initially reported as required in subsection (2). The sexual sex offender shall
provide any of the information specified In subsection (2), if requested, The
sexual sex offender shall submit to the taking of a photograph for use in
issuing a driver’s license, renewed license, or identification card, and for use
by the department in maintaining current records of sexual sex offenders,

(b} Pay the costs assessed by the Department of Highway Safety and
Motor Vehicles for issuing or renewing a driver's license or identification
card as required by this section.

(© Provide, upon request, any additional information necessary to con-
firm the identity of the sexual sex offender, including a set of fingerprints,

(4) Each time a sexual sex offender’s driver's license or identification card
Is subject to renewal, and within 48 hoyrs after any change in the offender’s

permanent or temporary residence, the offender shall report in person to a
driver's license office, regardless—of-whether-the-offender's—residence-has
ehaaged, and shall be subject to the requirements specified in subsection (3).
The Department of Highway Safety and Motor Vehicles shall forward to the
department all photographs and information provided by sexual sex offend-
ers. Notwithstanding the restrictions set forth in s. 322.142, the Department
of Highway Safety and Motor Vehicles is authorized to release a reproduc-
tion of a color-photograph or digital-image leense to the Department of Law
Enforcement for purposes of public netification of sexual offenders as pro-
vided in ss. 943,043, 943.0435, and 944.6086.

(5) This section does not apply to a sexug] sex offender who Is also a
sexual predator, as defined in s. 775.21. A sexual predator must register as
required under s, 775.21,

epartment shall veri X who ar
not under the care, custody, control, or_supervision of the Department of
orrections in ner t is consi t with federal requiremen

A sexual offi inten ish residence in another sta
or jurisdiction shall notify the sheriff of the county of current residence or
the department within 48 hours before the date he or she intends to leave
this state to establish ence in an risdiction. The notifica-

1 must jncl address, mu

residence. The sheriff shall promptly provide to the department the informa-
tion received from the sexual offender. The deparfment shall notify the
statewlde law enforcement agency, or a comparable agency, in the intended

jurisdiction of residence of the sex ender’s inten residence.
The failure of a sexual offender to provide hi tended place of

residence is punishable as provided in subsection (9).
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(8) _A sexual offender who indicates his or her intent to reside in another

diction and later i T in in thi hi within

48 hours after the date upon which the sexual offender indicated he or she

would leave this state, notify the sheriff or department, whichever agency
is the agegglgg to which the sexual offender reported the intended change of
residence, of his or her intent to remain In this state. If the sheriff is notified
by t ual offender he or i his state

by the sexual offender that he or she intends to remain in this state. the
sheriff shall promptly report this information to the department. A sexual

offender who reports his or her intent to reside in another state or jurisdic-

tion but who remains in this state without reporting to the sheriff or the

department in the ma r requi by this paragraph commits a felony of

the second degree, punishable as provided in s. 775.082, s. 775.083. or 5.
775.084,

{OM6) A sexual sex offender who does not comply with the requirements
of this section commits a felony of the third degree, punishable as provided
Ins, 775.082, s. 775.083, or 5. 775.084,

(104# The department, the Department of Highway Safety and Motor
Vehicles, the Department of Corrections, and the persannel of those depart-
ments, and any individual or entity acting at the request or upon the direc-
tion of any of those departments are immune from civil liability for damages
for good-fajth geed-faith compliance with the requirements of this section,
and shall be presumed to have acted in good faith in compiling, recording,
and reporting information. The presumption of good faith is not overcome
if a technical or clerical error is made by the department, the Department
of Highway Safety and Mator Vehicles, the Department of Corrections, of
the personnel of those departments_gr gnﬁ individual or entity acting at the
request or upon the direction of any of those departments in compiling or
providing information, or if information is incomplete or incorrect because

a sexyal sex offender fails to report or falsely reports his or her current place
of permanent or temporary residence.

1) A sexual offender must maintain r ration with th nt
for th tien of his ¢r life, unle. e sexual offi r d his or
her civi hts restor as i full pardon or has had a conviction
set aside in a postconviction proceeding for any felony sex offense that meets

he criteria for classifying the person as a sexual offender for f

registration. However, g sexual offender who has been lawfully released
from confinement, supervisjon, or sanction, whichever is later, for at least

r's an rrested fo felony or
ince release etition th i f ircui
it in which al offender resides for the purpose of remaovi he
requirement for registr a sexual offen e court may grant or
deny such relief if the offender demonstrates to the court that he or she has
not been arrested for any crime since release, the requested relief complies
i eral standard licable to th moval of regi ion r -
ments for a sexual offender. an t_is oth e satisfied th

ments for a sexual offender. and the gourt is otherwise satisfied that the
offender is not a current or potentlal threat to public safety. The state

attorney In the eireuit in which the petition is flled must be given notice of

the petition at least 3 weeks before the hearing on the matter. The state

attorpey may presen nee in itd he r rel L
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h j onstrate the reasons why the petition e
ourt de: iti e court may set a future date at which thi 1
ffender 0 petitio for ect t e standards fo
C d ' & 2 UeDArLImnen ld e 2 o

from_classification xyal er for pu es of registration h
offender provides to the departmen rifi of the court's written

findings or order that indjcates that the offender is no lgnger required to
m with the requirements for registration as a sexual offender

Section 8, Section 943.325, Florida Statutes, Is amended to read:
943.325 Blood specimen testing for DNA analysis.—

(){a) Any person convicted, or who was previously convicted and is still
Incarcerated, in this state for any offense or attempted offense defined in
chapter 794, chapter 800, s. 782.04, s, 784.045, 5. 812.133, or s. 812.135, and
who is within the confines of the legal state boundaries, shall be required
to submit two specimens of blood to a Department of Law Enforcement
designated testing facility as directed by the department.

(b) For the purpose of this section, the term “any person” shall include
both juveniles and adults committed to or under the supervision of the
Department of Corrections or the Department of Juvenile Justice or commit-

ted to a county jail.

(2) The withdrawal of blood for purposes of this section shall be per-
formed in a medically approved manner and only under the supervision of
a physician, registered nurse, licensed practical nurse, or duly licensed med-
ical personnel.

O 4 con lon"of erson_for offen nder aph
1]{a) - which Its in the commitment of the off r t i
tional facili r i entity r ible fi ili

hall assure that the bl specimen uired by this section are promptl

secured and transmitted to_the Department of Law Enforcement, If the
rson is not incarcer follow h viction, the n may not b

released from the custody of the court or released pursuant to a bond or

surety until the blood specimens required by this section have been taken.

ef judge of each hall nc with th

gntity that maintains the county jajl, assure implementation of a method to
promptly collect required blood specimens and forward the specimens to the
tof nfor w Enforc nt, in

njunction with the sheriff, the courts, the Department of Corrections. and
the Department of Juvenile Jystice, shall develop a statewide protoco] for

the blood i rson vi cimen

under thi (148 he jai rectional facili i il
facility shall implement_the protocol @s part of the regular processing of

offenders,

blood specimen i £ .
der thi lon nd_to be unacceptable for analysis an
or cannot be used by the department in the manmner required by this section,
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he D ment of L forcemen uire th n r set of blood

specimens be taken as set forth in subsection (11).

(543} The Department of Law Enforcement shall provide the specimen
vials, mailing tubes, labels, and instructions for the collection of blood speci-
mens. The specimens shall thereafter be forwarded to the deslgnated testing
facility for analysis to determine genetic markers and characteristics for the
purpose of individual identification of the person submitting the sample.

(644} The analysis, when completed, shall be entered into the automated
database maintained by the Department of Law Enforcement for such pur-

pose, and shall not be included in the state central criminal justice informa-
tion repository,

{048} The results of a DNA analysis and the comparison of analytic
results shall be released only to criminal justice agencies as defined in s.
943.045(10), at the request of the agency, Otherwise, such information is

confidential and exempt from the provisions of 5. 119.07(1) and s. 24(a), Art.
I of the State Constitution.

{846} The Department of Law Enforcement and the statewide criminal
laboratory analysls system shall establish, implement, and maintain a
statewide automated personal identification system capable of, but not lim-
ited to, classlfying, matching, and storing analyses of DNA (deoxyribonucleic

acid} and other blological molecules, The system shall be available to all
criminal justice agencies.

(9148 The Department of Law Enforcement shall:

(@) Receive, process, and store blood samples and the data derived there-
from furnished pursuant to subsection (1) or pursuant to a requirement of
supervision imposed by the court or the Parole Commission with respect to
a person convicted of any offense specified in subsection (1).

(b) - Collect, process, maintain, and disseminate information and records
pursuant to this section,

(€) Strive to maintain or disseminate only accurate and complete records.

(d) Adopt rules prescribing the proper procedure for state and local law

enforcement and correctional agencies to collect and submit blood samples
pursuant to this sectlon.

{10)8)(a) The court shall include in the Judgment, of conviction for an
offense specified in this section, or a finding that a person described in
subsection (1) violated a condition of probation, community control, or any
other court-ordered supervision, an order stating that blood specimens are
required to be drawn by the appropriate agency in a manner consistent with
this section and, unless the convicted person lacks the ability to pay, the
person shall reimburse the appropriate agency for the cost of drawing and
transmitting the blood specimens to the Florida Department of Law En-
forcement. The reimbursement payment may be deducted from any existing
balance in the inmates's bank account. If the account balance is insufficient
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to cover the cost of drawing and transmitting the blood specimens to the
Florida Department of Law Enforcement, 50 percent of each deposit to the
account must be withheld until the total amount owed has been paid. If the
Judgment places the convicted person on probation, community control, or
any other court-ordered supervision, the court shall arder the convicted
person to submit to the drawing of the blood specimens as a conditton of the
probation, community control, or other court-ordered supervision. For the
purposes of a person who is on probation, community contrel, or any other
court-ordered supervision, the collection requirement must be based upon
a court order. If the judgment sentences the convicted person to time served,
the court shall order the convicted person to submit to the drawing of the
blood specimens as a condition of such sentence.

(b) The appropriate agency shall cause the specimens to be drawn as soon
as practical after conviction but, In the case of any person ordered to serve
a term of incarceration as part of the sentence, the specimen shall be drawn
as soon as practical after the receipt of the convicted person by the custodial
facility. For the gurpose of this section, the appropriate agency shall be the
Department of Corrections whenever the convicted person Is committed to
the legal and physical custody of the department. Conviction information
contained in the offender information system of the Department of Correc-
tions shall be sufficient to determine applicability under this section. The
appropriate agency shall be the sheriff or officer in charge of the county
correctional facllity whenever the convicted person is placed on probation,
community control, or any other court-ordered supervision or form of super-

vised release or is committed to the legal and physical custody of a county
correctional facility.

(¢} Any person previously canvicted of an offense specified in this section,
or a crime which, if committed in this state, would be an offense specified
in this section, and who is alse subject to the registration requirement
Imposed by s. 775.13, shall be subject to the collection requirement of this
section when the appropriate agency described in this section verifles the
identification infermation of the person. The collection requirernent of this
section does not apply to a person as described in g, 775.13(6)

(d) For the purposes of this section, conviction shall include a finding of
guilty, or entry of a plea of nolo contendere or guilty, regardless of adjudica-
tion or, in the case of a juvenile, the finding of delinquency.

(e) Ifnecessary, the state or local law enforcement or correctional agency
having authority over the person subject to the sampling under this section
shall assist in the procedure. The law enforcement or correctional officer so
assisting may use reasonable force if necessary to require such person to
submit to the withdrawal of blood. The withdrawal shall be performed in a
reasonable manner. A hospi 1 labera medi inic, or similar
medigal in ion; a physician, certifled paramedi i d nurse, li-

censed practical nurse, or other personnel authorized by a hospital to draw

blood: a licensed clini r isor hnologist

technician; or any other person who assists a law enforcement officer is not

ally liabl t of withdra blood specimens ac-

cording to accepted medical standards when requested to do so by a law
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eniorcement officer or any personnel of 1l_correction ity, or juventle
etention facility, repardless of whether th i rson resisted the

drawing of blood specimens.
(11) If the Department of Law Enforcement determines that a convicted

rson i 0 submit bl imen is section has not
rovi h the departmen T any law en-
forcem en a 1 reuit court for an ord at authori
;gklng the convicted person_into ggg;ggx for the purpose of securing the
uir The court shall i r upen a showing of
Drobable cayse. Following Issuance of the order, the convicted person shall
ran rted to o the agency that has custody of the
the im 11 be withdrawn jn a reasonable manner
and th r 1l be released if there if no other reason t fy r

e person in custody, The agency th nvicted person int

1
custody may, but is not required to, transport the person back to the location
where the person was taken into cusfody.

2 nl convict erson has been declared indigent by the cour
the convi erson sh ay the actu f collecting th i=
mens required under this section,

 facourt al forcement_agen the De ent of Law
Enforcement fails to strictl mpl thi ion or bide by a state-
wide protocol for collecting blood specimens, such failure js not grounds for
challenging the validi f llection a specime d

evidence based upon or derived from the collected blood specimens may not
excluded b I

Sectlon 9. Subsection (4) is added to section 944.605, Florida Statutes, to
read:

944.605 Inmate release; notice by Department of Corrections, Control
Release Authority, or Parole Commission.—

An inm ho re ubmit to the taking of a digitiz hoto-

graph_commits a felony of the third degree, punishable as provided in s,
175.082, s, 775.083, or 5. 775.084.

Section 10. Section 944.606, Florida Statutes, is amended to read:
944.606 Sexual offenders; notification upon release.—

(I) ** As used in this section:

(a) “Conviction” means a determination of guilt which that is the result

of a-plea—or a trial lea of guilty or nol

regardless of whether adjudication ts withheld A_cnnzigﬂm_mmaggﬂ

of a similar law of another jurisdictl limited t
victio a federal or ta tribunal uding courts- fal con-

ducted by th med For f ni incl vict)

in_any state of the United States.
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(b) “"Sexual offerider” means a person who has been convicted of commit-

ing, or mptin 1 to commit, an the crimin
ffen roscri followi i te imilar offen
in another jurisdiction; s. 787,01 or 5. 782.02, where the victim is a mipor

and the defendant {s not the victim's parent: s. -025; afelony violation
of chapter 794: s. 796,03:; s. 800.04, s. 825.1025;; 5. 827.071; s. §47.0133: 5.

847.0135.-e+ 5. 847.0145_ or any similar offense committed in this state
which has been redesignated from a former statute number to one of those

listed in this subsection
Hion, when the department has received verified information regarding such

conviction; an offender’s computerized criminal history record is not, in and
of itself, verified information.

{2) The Legislature finds that sexual offenders, especially those who
have committed their offenses against minors, often pose a high risk of
engaging in sexual offenses even after being released from incarceration or
commitment and that protection of the public from sexual offenders is a
paramount governmental interest. Sexual offenders have a reduced expecta-
tion of privacy because of the public’s interest in public safety and in the
effective operation of government. Releasing sexual offender information to
law enforcement agencies and to persons who request such information, and
releasing such information to the public by a law enforcement agency or
public agency, will further the governmental interests of public safety.

{3)(a) The department must provide information regarding any sexual
offender who is being released after serving a period of incarceration for any
offense, as follows:

1. The department must provide: the sexual offender's name and any
alias, if known; the correctional facility from which the sexual offender is
released; the sexual offender’s soctal security number, race, sex, date of
birth, height, weight, and hair and eye color; date and county of sentence
and each crime for which the offender was sentenced; a copy of the offender’'s
fingerprints and a digitized photograph taken within 60 days before release;
the date of release of the sexual offender; and the offender's intended rest-
dence address, if known. If the sexual offender is in the custody of a private
correctional facility, the facility shall take the digitized photograph of the
sexual offender within 60 days before the sexual offender’s release and
provide this photograph to the Department of Corrections and also place it

in the sexual offender’s file. If the sexual offender js in the custody of a Jocal
jail, the custodian of the logal jail shall notify the DRepartment of Law En-

forcement of the sexual offender's release and provide to the Department of

Law Enforcement the information ifi a) and any infor-

mation specified in subparagraph 2, that the Department of Law Enforce-
ment requests,

2. .The department may provide any other information deemed neces-
sary, including criminal and corrections records, nonprivileged personnel
and treatment records, when available.

(b) The department must provide the information described in subpara-
graph (a}1. to:
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1. The sheriff of the county from where the sexual offender was sen-
tenced;

2. The sheriff of the county and, if applicable, the police chief of the
municipality, where the sexual offender plans to reside;

3. The Florida Department of Law Enforcemnent; and

4. Any person who requests such information,

either within 6 months prior to the anticipated release of a sexual offender,
or as soon as possible if an offender is released earlier than anticlpated. All
such Information provided to the Department of Law Enforcement must be
available electronically as soon as the information is in the agency's data-

base and must be in a format that is compatible with the requirements of
the Florida Crime Information Center.

() Upon request, the department must provide the information de-
scribed in subparagraph (a)2. to:

1. The sheriff of the county from where the sexua! offender was sen-
tenced; and

2. The sheriff of the county and, If applicable, the police chief of the
municipality, where the sexual offender plans to reside,

either within 8 months prior to the anticipated release of a sexual offender,
or as soon as possible if an offender is released earlier than anticlpated.

(d) Upon receiving information regarding a sexual offender from the de-
partment, the Department of Law Enforcement, the sheriff or the chief of
police shall provide the information described in subparagraph (a}1. to any
individual who requests such information and may release the information
to the public in any manner deemed appropriate, unless the information so

received is confidential or exempt from s, 119.07(1) and s. 24(a}, Art. I of the
State Constitution,

(4) This section authorizes the department or any law enforcement
agency to notify the community and the public of a sexual offender’s pres-
ence in the community. However, with respect to a sexual offender who has
been found to be a “sexual predator” under chapter 775, the Florida Depart-
ment of Law Enforcement or any other law enforcement agency must inform
the community and the public of the sexual predator’s presence in the com-
munity, as provided in chapter 775.

(5) ~ An elected or appointed official, public employee, school administra-
J r byl ntity acting at the request

tor or employee, or agency, or_any indtvidual or entify acting at the request

or upon the direction of is immune from civil
liability for damages resulting from the release of information under this
section.
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Section 11. Section 944.607, Florida Statutes, is amended to read:

944.607 Notification to Department of Law Enforcement of information
on sexual sex offenders.—

(1) As used in this section, the term:

(a) “Sexual Sex offender” means a person who is in the custody or control
of, or under the supervision of, the department or is in the custody of a
private correctional facility on or after October 1, 1997, as a result of a
conviction for committing, or attempting, soliciting, or conspiring to commit,
any of the criminal offenses proscribed in the following statutes in this state
or similar analegeus offenses in another jurisdiction: s, 787.01 or s. 787,02,
where the vietim is a minor and the defendan 1 : LS.
787.025;; chapter 794;; s. 796.03;; s. 800.04; s, 825.1025:;; s. B27.071; s.
B47.0133;ys. 847.0135,y 5. 847.0145; or any similar offense committed in this
state which has been redesignated from a former statute number to one of
those listed in this paragraph.

(b} “Convictlon” means a determination of guile which is the as-a result

of a plea-er trial or the entry of a of guilty or nole con re, regardless
of whether adjudicatlon is withheld. Convletion of a si
ot limir a conviction by a federal or military tribunal, in¢lydi
ris-marti ces of the United Stat n

includes a conviction in any state of the United States,

{2} _The clerk of the court of that court which convicted and sentenced the
sexual offender for the offense or offen ibed in subsection (1) shall
forward to the department and the Department of Law Enforcement a certi-
fied copy of any order enter e court imposing any special conditi

r restriction on X ffender wh estri I pr access to th
victim, if the vietim is a mingr, or to other minors. The Department of Law
rcement may include on its Internet si eclal conditlons or
restrictions,

3) If a sexual offi s I d to a ter imprisonm b

e court sha r's fingerprints ar

tak r e department within 4 rs_after th r
sentences the pffender, The fin gerprint card shall be clearly marked “Sexual

Offender Registration Card.”

(4)_A_sexual offender, as described in_this section. who is under the
supervigion of the Department of Corrections but is not incarcerated must
register with the Department of Corrections and provide the following infor-
mation: name; date of birth; social security number; race; sex; height:
weijght: hair and eve color; tattoos or other identifying marks: and perma-
nent or legal residence and addr: f sidence, including an

) r T e Department of Correctigns shall

verify the address of each_sexual gffender in the manner described in s.

775.2] and s. 943 0435.

(8)2} In addition to notification and transmittal requirements imposed
by any other provision of law, the department shall compile information on
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any sexual sex offender and pravide the information to the Department, of
Law Enforcement. The information shall be made available electronically to
the Department of Law Enforcement as soon as this information is in the
department’s database and must be in a format that is compatible with the
requirements of the Florida Crime Information Center.

6)3) The information provided to the Department of Law Enforcement
must include:

(8 The information obtained from the sexual offender under subsection
{4) narme-of-the sex-offenderand any-alias—if-known:

(b) The sexual sex offender's most current address and place of perma-
nent and e temporary residence, including the name of the county or munic-
ipality in which the offender permanently or temporarily resides and, if

known, the intended place of permanent or temporary restdence upon satis-
faction of all sanctions;

{c) The legal status of the sexual sex offender and the scheduled termina-
tion date of that legal status;

(d} The location of, and local telephone number for, any Department of
Corrections’ office that ; ; it
: is responsible for supervising the sexual sex
offender;

{¢) Anindication of whether the victim of the offense that resulted in the
offender’s status as a gexual sex offender was a minor;

{48 The offense or offenses at conviction which resulted in the determi-
nation of the offender's status as a sex offender: and

(g}h) A digitized photograph of the sexua] sex offender which must have
been taken within 60 days before the offender is released from the custody
of the department or a private correctional facility by expiration of sentence
under s. 944.275 or must have been taken by January 1, 1998, or within 60
days after the onset of the department’s supervision of any sexual sex of-
fender who is on probation, community control, conditional release, parole,
provisional release, or control release or who is supervised by the depart-
ment under the Interstate Compact Agreement for Probationers and Parol-
ees. If the sexual sex offender is in the custody of a private correctional
facility, the facility shall take a digitized photograph of the gexual sex of-
fender within the time period provided in this paragraph and shall provide
the photograph to the department.

If any information provided by the department changes during the time the
sexual sex offender is under the department’s control, custody, or supervi-

sion, the department shall._l_n_a_ﬁmﬂg_mmmg update the information and
provide it to the Department of Law Enforcement in the manner prescribed
in subsection (2).
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{(7) _If the sexual gffender is in the custody of a local Jail, the custodian of
the iocal jail shall r r th wWa e Iinforma to the
Department of Law Epforcement. The custodian of the local fail shall alse

igiti of the sexual offender ile_the offender re-

mains in custody and shall provide the digitized photograph to the Depart-
ment of Law Epforcement,

If the sexual ederal supervision, the federal n
I r supervising the sexual offender may forward to the Depart-

ment of Law Enforcement any information r | offender
which is consistent with the information provided by the department under

this section, and may indigate whether use of the information is restricted

enforceme Urposes o r may be he T nt of Law
forcement for pur f public_notification,
(9} " A sexual offender, as described in this section, who is under the
superyision of the Department of Corrections but who _js not incarcerated
shall, in addition lon requirements provided in subsection (4),

register in the manner provided in s. 943.0435(3), (4), and {5), unless the
sexual offender is a sexual predator, in which e shall register

as required under 5. 775.21, A sexual offender who fails to comply with the

re%uiremenﬁf of s 943.0435 is subject to the penalties provided in s.
43.0435(1Q).

{10} _The failure of a sexual offender to submjt to the taking of a digitized

Rhotograph, or to otherwi ith the this secti
is a_felony of the thjrd degree, punishable as provided in s. 775082, s

175.083, or s. 775.084,

(1{4} The department, the Dglgg[;mgn; of Highway Safety and Motor
Vehicles, the Department of Law Enforcement. the Department of Correc-
tions; and-its personnel of those departments, and any indjvidual or entity
acting at the request or upon the direction of those departments are immune
from civil liability for damages for goad-faith geod-falth compliance with this
section, and shall be presumed to have acted in good faith in compiling,
recording, reporting. of and providing information. The presumption of good
faith is not overcome if technical or clerical errors are made by the depart-
ment, the Department of Highw afety and Motor Vehicles, the Depart-

ment of Law Enforcement, and-its personnel of those departm
indjvidual or acting at the r st or upon the direction of those

departments in compiling, recording, reporting, or providing information,
or, if the information cormpiled-recorded or provided by-thadepart pentand
its-persennel Is incomplete or incorrect because the Information has not been
provided te-the-department by a person or agency required to provide the
information, or becayse the i
record,orpravide

information tha¢ was not r r falsely reporteci

dad by tha dan r

Section 12. Subsection {4) 1s added to section 947.177, Florida Statutes,
to read: :

947.177 Inmate release; notice by Department of Corrections, Control
Release Authority, or Parale Commission.—
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{4) _An inmate who refuses to submit t taking of & tized photo-
ts a felony of the third déﬁrée! %unlshable as gi@vi‘deé in s.

Sectlon 13. Subsection (15) is added to section 948,01, Fiorida Statutes,
to read:

948.01 When court may place defendant on probation or into community
control.—

1€ DC 15 SE
ity control rdless
of the conviction or adjudicatiop, for committing, or attempting, conspiring,

f ny of in

or soliciting to commit, any of the felony offenses described in s, 787.01 or
s 787,02 where the victiig is a minor and the defendant is not the victim's
. . 2 . .

a . s, 7187.025: ter 794:
827.071: 5 847.0133: s 847.0135: or 5. 847.0145.

Section 14.  Subsection (5) of section 948.03, Florida Statutes, is amended
to read:

948.03 Terms and conditlons of probation ar community control.—

(5) Conditions imposed pursuant to this subsection, as specified in para-

L ment at the time of sentenc-

nd shal ard conditions of probation or commun
offender: fled in

(a)  Effective for probationers or community controllees whose crime was
committed on or after October 1, 1995, and who are placed under supervision
for violation of chapter 794 or s. 800.04, s. 827.071, or s. 847.0145, the court

must Impose the following conditions in addition to all other standard and
special conditions impased:

1. A mandatory cucfew from 10 p.m. to 6 a.m, The court may designate
another 8-hour period if the offender’s employment precludes the above
specified time, and such alternative is recommended by the Department of

orrections, If the court determines that imposing a curfew would endanger
the victim, the court may consider alternative sanctions.

2, 1If the victim was under the age of 18, a prohibition on living within
1,000 feet of a school, day care center, park, playground, or other place where
children regularly congregate, as prescribed by the court.

3. -Active participation in and successful completion of a sex offender
treatment program with therapists specifically trained to treat sex offend-
ers, at the probationer's or community controllee’s own expense, If a spe-
cially trained therapist is not avallable within a 50-mile radius of the proba-

tioner's or community controllee's residence, the offender shall participate
in other appropriate therapy.

4. A prohibition on any contact with the victim, directly or indirectly,
including through a third person, unless approved by the victim, the offend-
er’s therapist, and the sentencing court,
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3. If the victim was under the age of 18, a prohibition, until successful
completion of a sex offender treatment program, on unsupervised contact
with a child under the age of 18, unless authorized by the sentencing court
without another adult present who is responsible for the child’s welfare, has
been advised of the crime, and is approved by the sentencing court.

6. If the victim was under age 18, a prohibition on working for pay or as
a volunteer at any school, day care center, park, playground, or other place
where children regularly congregate.

7. Unless otherwise indicated in the treatment plan provided by the
sexual offender treatment program, a prohibition on viewing, owning, or
possessing any obscene, pornographic, or sexually stimulating visual or
auditory material, including telephone, electronic media, computer pro-

grams, or computer services that are relevant to the offender's deviant
behavior pattern.

8. A requirement that the probationer or community controllee must
submit two specimens of blood to the Florida Department of Law Enforce-
ment to be registered with the DNA data bank.

9. A requirement that the probatloner or ¢community controllee make
restitution to the victim, as ordered by the court under s, 775.089, for all

necessary medical and related professional services relating to physical,
psychiatric, and psychological care.

10. Submission to a warrantless search by the community control or

probation officer of the probationer’s or community controllee’s person, resi-
dence, or vehicle.

(b} Effective for a prabationer or community controllee whose crime was
committed on or after October 1, 1997, and who is placed on sex offender
probation for a violation of chapter 794, s. 800.04, s. 827.071, or s. 847.0145,
in addition to any other provision of this subsection, the court must impose
the following conditions of probation or community control:

1, As part of a treatment program, participation at least annually in
polygraph examinations to obtain information necessary for risk manage-
ment and treatment and to reduce the sex offender’s denial mechanisms. A
polygraph examinatton must be conducted by a polygrapher trained specifi-
cally in the use of the polygraph for the monitoring of sex offenders, where
available, and shall be paid by the sex offender. The results of the polygraph
exarmination shall not be used as evidence in court to prove that a violation
of community supervision has occurred.

2. Malntenance of a driving log and a prohibition against driving a motor
vehicle alone without the prior approval of the supervising officer.

3. A prohibition against obtaining or using a post office box without the
prior approval of the supervising officer.

4. If there was sexual contact, a submission to, at the probationer’s or
community controllee’s expense, an HIV test with the results to be released
to the victim and/or the victim's parent or guardian.
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5. Electronic monitoring when deemed necessary by the community con-
trol or probation officer and his or her supervisor, and ordered by the court
at the recommendation of the Department of Corrections.

Section 15. This section and section 5 of this act shall take effect upon
becoming a law; sections 1, 2, 4, 7, 9, 13, and 14 of this act shall take effect

July 1, 1998; and sections 3, 6, 8, 10, 11, and 12 of this act shall take effect
October 1, 1998.

Approved by the Governor May 21, 1998,
Filed in Office Secretary of State May 21, 1998,
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EXHIBIT C



IN THE CIRCUIT COURT OF THE NINTH
JUDICIAL CIRCUIT IN AND FOR
ORANGE COUNTY, FLORIDA

CASENO:  1995-CF-10355

DIVISION: 19
STATE OF FLORIDA,

Plaintiff,
V.

PATRICK CLARK,

Defendant.
/

ORDER DIRECTING STATE RESPONSE

THIS CAUSE came before the court on Defendant Patrick Clark’s “Amended
Verified Motion for Postconviction Relief” Pursuant to Florida Rule of Criminal
Procedure 3.850, filed on November 4, 2010.

It is ORDERED that the Office of the State Attorney shall file a Response to
Defendant’s Motion within 60 days from the date of this Order, which shall either
contain matters of law or of record showing that the Defendant is not entitled to relief or
otherwise framing issues in the event that a hearing on the motion is warranted.

The Response shall consider Defendant’s Motion pursuani to Florida Rule of
Criminal Procedure 3.800, as well as Florida Rule of Criminal Procedure 3.850.

DONE AND ORDERED in Chambers, at Qrlando, Orange County, Florida, on
the <~  day of December, 2011.

41 JANET THORPE

Janet C. Thorpe
Circuit Court Judge




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has
been furnished by U. S. Mail or hand delivery to Robert Sirianni, Jr., Esquire,
Brownstone, P.A., 400 North New York Avenue, Suite 215, Winter Park, Florida 32789,
and to Dick Jucknath, Esquire, foﬁce of the State Attorney, 415 N. Orange Avenue,
Orlando, Florida 32801, on the day of December, 2011.

M

Judicial Assistant
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA CASE NO: 48-1995-CF-010355-A-0
Plaintiff

VS. DIVISION: 19

PATRICK CLARK,
Defendant

/

STATE’S MOTION TO REMOVE COURT FILE(S)

COMES NOW THE STATE OF FLORIDA, by and through the undersigned Assistant State

Attomey, and moves this Court to allow the removal of the court file(s) in the aforementioned cases

from the court facility and as grounds would show:

1.

The removal of the court file from the court facility is necessary because this Court has
ordered the State of Florida to prepare a response to the Defendant's Motion for
Postconviction Relief.

The court file must be reviewed to determine the procedural history of the case, and to
determine which if any documents contained in the files and records conclusively refute the
allegations made by the Defendant.

In addition, for the court's benefit, undersigned counsel routinely attaches pertinent
documents contained in the record which support undersigned counsel's assertion that relief
can either be properly granted or denied.

Should the Court grant this Motion, Movant and Movant's duly authorized representatives,
including, but not limited to employees and associates, shall comply with the procedures
stated in this Court's Order and in Administrative Order 07-98-02.

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. mail to

postconviction counsel Robert Siriani, Jr. Esquire, Brownstone, P.A. 400 North New York Avenue,
Suite 215, Winter Park, Florida 32789, on the (// day of January, 2012.

COPY

Chris Lerner, FBN 211389
Assistant State Attorney

415 N. Orange Ave., P.O. Box 1673
Orlando, FL 32801 (407)836-2406



IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA CASE NO: 48-1995-CF-010355-A-0
Plaintiff

VS, DIVISION: 19

PATRICK CLARK,
Defendant

File(s),

hereby

ORDER ON STATE’S MOTION TO REMOVE COURT FILE(S)
THIS CAUSE having come before me upon the State‘s Motion for Removal of Court

and the Court having reviewed said Motion and being fully advised in the premises, it is

ORDERED AND ADJUDGED:

Motion is granted.

The Clerk of the Court is ordered to allow CHRIS LERNER, Movant and Movant's duly
authorized representative to remove the court file(s), including the record on appeal, from the
court facility for the purposes of reviewing and copying pertinent documents to respond to a
motion for postconviction relief.

Movant and Movant's duly authorized representatives, including, but not limited to,
employees and associates, shall comply with the procedures stated in Administrative Order
No. 07-98-02. governing the removal of court files. Failure of Movant and Movant's duly
authorized representative to comply with said procedures shall constitute a violation of this
Order and Administrative Order No. 07-98-02 and the Clerk is authorized to suspend or
revoke removal privileges for such violation.

Movant and Movant's duly authorized representatives shall keep the court file with the



utmost care and security. Movant and Movant's duly authorized representatives shall not
insert, delete, destroy, or make an entty on any paper or the file folder itself in the court
file(s) and shall return the court file(s) intact. Movant and Movant's duly authorized
representative shall not release the court file to any third party, or firm, nor shall the court
file(s) be given to any commercial printer or copy center for copying purposes.

5. Movant or Movant's duly authorized representative shall return the court file(s) to the Clerk's
office within three (3) days (or earlier should the Court or Clerk deem necessary) from the
date the court file is checked out to Movant or to Movant's duly authorized representative by
the Clerk.

DONE AND ORDERED at Orlando, Florida this day of January, 2012.

HONORABLE JANET C. THORPE
CIRCUIT COURT JUDGE

CERTIFICATE OF SERVICE
THEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by U.

S. Mail postconviction counsel Robert Siriani, Jr. Esquire, Brownstone, P.A. 400 North New York
Avenue, Suite 215, Winter Park, Florida 32789, to Chris Lerner, ASA, Appellate Team, 415 N.
Orange Avenue, Orlando, FL 32801, on this day of January, 2012.

Judicial Assistant
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA CASENO:  48-1995-CF-010355-A-0

Plaintiff ‘
Vs, DIVISION: 19
PATRICK CLARK,

Defendant

ORDER ON STATE’S MOTION TO REMOVE COURT FILE(S)

THIS CAUSE having come before me upon the State‘s Motion for Removal of Court

File(s), and the Court having reviewed said Motion and being fully advised in the premises, it is

hereby

ORDERED AND ADJUDGED:

Motion is granted.

The Clerk of the Court.is ordered to allow CHRIS LERNER, Movant and Movant's duly
authorized representative to remove the court file(s), including the record on appeal, from the
court facility for the purposes of reviewing and copying pertinent documents to respond to a
motion for postconviction relief.

Movant and Movant's duly authorized representatives, including, but not limited to,
employees and associates, shall comply with the procedures stated in Administrative Order
No. 07-98-02 governing the removal of court files. Failure of Movant and Movant's duly
authorized représentative to comply with said procedures shall constitute a violation of this
Order and Administrative Order No. 07-98-02 and the Clerk is authorized to suspend or
revoke removal privileges for such violation.

Movant and Movant's duly authorized representatives shall keep the court file with the



utmost care and security. Movant and Movant's duly authorized representatives shall not
insert, delete, destroy, or make an entry on any paper or the file folder itself in the court
file(s) and shall return the court file(s) intact. Movant and Movant's duly authorized
represéntative shall not release the court file to any third party, or firm, nor shall the court
file(s) be given to any commercial printer or copy center for copying purposes.

5. Movant or Movant's duly authorized representative shall return the court file(s) to the Clerk's
office within three (3) days (or earlier should the Court or Clerk deem necessary) from the
date the court file is checked out to Movant or to Movant's duly authorized representative by
the Clerk.

DONE AND ORDERED at Orlando, Florida this I ( day of January, 2012.

‘_‘ullldge Jamet C. Thorpe

HONORABLE JANET C. THORPE
CIRCUIT COURT JUDGE

CERTIFICATE OF SERVICE
IHEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by U.
S.Mail postconviction counsel Robert Siriani, Jr. Esquire, Brownstone, P.A. 400 North New York
Avenue, Suite 215, Winter Park, Florida 32789, to Chris Lerner, ASA, Appellate Team, 415 N.
Orange Avenue, Orlando, FL 32801, on this {2 day of January, 2012.

i

Judicial Assistant
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA CASE NO.: 48-1995-CF-10355-0

vs.
DIVISION: 19
PATRICK CLARK
/

STATE’ S RESPONSE TO DEFENDANT’ S
MOTION FOR POSTCONVICTION RELIEF

COMES NOW the State of Florida, by and through the undersigned
Assistant State Attorney, and in response to this court’s order to
respond to defendant’s motion for postconviction relief filed
pursuant to Florida Rule of Criminal Procedure 3.850, and Chapter
86, Florida Statutes, states as follows:

PROCEDURAL HISTORY

On February 29, 1996 Defendant pleaded nolocontendre, in the
instant case, as charged, to Count 1, Lewd Act on a child, in
violation of Florida Statutes, Sec. 800.04(1). Defendant was
sentenced to two days time served followed by two years of
supervised probation. Thereafter, on April 26, 1996 Defendant’s
motion to convert the supervised probation to administrative
probation was granted.

In July of 1999 Defendant wrote a letter to the court claiming
that the father of alleged victim in the instant case had
approached him and informed him that the whole family had lied.
Defendant further informed the court that he was writing in the
hopes that he could get the decision reversed. The court sent
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Defendant a letter suggesting that his attorney should handle the
matter since he was represented. That letter was returned
“undeliverable as addressed”.

Thereafter on November 4, 2010, Defendant filed the instant
Amended Verified Motion For Post-Conviction Relief. On December 6,
2011 the court entered an order for a state response within 60
days.

DEFENDANT’S CLAIMS

In the first paragraph of his motion Defendant “moves this
Court of vacate, set aside or correct the sentence delivered in
this matter”. The motion goes on to present five claims each of
which seeks either declaratory or injunctive relief vis-a-vis the
Florida Department of Law Enforcement (FDLE hereafter). Defendant
presents no argument directed to why his 1996 judgment and sentence
should be set aside or corrected. Therefore, this response will
address the specific relief Defendant requests in each of his five
following specific claims:

I DECLARATORY JUDGMENT

WHEN THE DEFENDANT ENTERED HIS PLEA TO SECTION 800.04(1)
FLORIDA STATUTES (1995), HE WAS NOT REQUIRED TO REGISTER
AS A SEX OFFENDER PURSUANT TO SECTION 943.0435, FLORIDA
STATUTES (1998)

II EX POST FACTO
APPLICATION OF SECTION 943.0435 OF THE 1998 FLORIDA

STATUES TO THE DEFENDANT VIOLATES THE EX POST FACTO
CLAUSE
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III DECLARATORY JUDGMENT

THE DEFENDANT'S DUE PROCESS RIGHTS ARE BEING VIOLATED
BECAUSE HE IS NOT REQUIRED TO REGISTER AS A SEX OFFENDER
PURSUANT TO SECTION 943.0435 OF THE 1998 FLORIDA STATUES

IV INJUNCTIVE RELIEF
THE FDLE SHOULD BE ENJOINED FROM ENFORCING THE SEX
OFFENDER REGISTRATION REQUIREMENTS AGAINST THE DEFENDANT
AS SUCH REQUIREMENTS ARE AN IMPROPER RETROACTIVE SENTENCE
ENHANCEMENT

V DECLARATORY RELIEF

APPLICATION OF SECTION 943.0435, FLORIDA STATUES (1998)
TO THE DEFENDANT VIOLATES THE EIGHTH AMENDMENT

STATE’' S RESPONSE

I DECLARATORY JUDGMENT

WHEN THE DEFENDANT ENTERED HIS PLEA TO SECTION 800.04(1)
FLORIDA STATUTES (1995), HE WAS NOT REQUIRED TO REGISTER
AS A SEX OFFENDER PURSUANT TO SECTION 943.0435, FLORIDA
STATUTES (1998)

In this claim Defendant is asking for a declaratory judgment
determining that Defendant was not convicted of Sec. 800.04(1)
within the meaning of Sec. 943.0435 Florida Statues (1998), and
that therefore, Defendant is not required to register under Sec.
943.0435.

Claim I does not merit relief under the Florida Rules
of Criminal Procedure

Florida Rule of Criminal Procedures (FRCP hereafter) 3.850 and
3.800 provide the opportunity for a Defendant to “vacate, set

aside, or correct sentence” or for “correction, reduction, and
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modification of his sentence”. These are the sole remedies
specified in those criminal rules. The rules do not provide for
the declaratory relief that Defendant requests. Therefore, 3.850
and 3.800 have no application to Claim I.
Time Bar as to FRCP 3.850

Defendant is also time barred from any claim under FRCP 3.850.
This is so because that rule requires that a motion pursuant to
that rule be filed within two years of the point in time that the
facts on which the claim is predicated were known or could have
been discovered by due diligence. See FRCP 3.850 (b) (1). Defendant
admits in his sworn allegations that 1in the late 1990’s he
experienced all manner of problems as a result of being on a
“list”, and that police came to his home and told him that he could
nét live in the same household as his girlfriend and her child.
Moreover, from what he says in his sworn allegations, Defendant
clearly knew soon after 1998 that he was now included on a list of
Florida Sex Offenders. Specifically, Defendant complains on page 11
of the sworn allegations attached to his motion that “In 2000 I
receive [sic] a phone call from Det. Saliciedo telling me there was
a warrant for my arrest for leaving Florida without telling FDLE.”

Because Defendant waited another 9 - 10 years after this call
to file the instant motion, it clearly is untimely for any relief
under FRCP 3.850. See Harvey v. State, 17 So.3d 890 (Fla. 4th DCA

2009) (trial court properly denied, as untimely, postconviction
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attack on a conviction that was more than 20 years old, that trial
court found him to be a sexual predator without giving him an
opportunity to be heard or present argument that he did not qualify
as a sexual predator).
FRCP 3.800(a) is inapplicable

Claim I also is ineligible for relief under FRCP 3.800(a)
because the claim cannot be established from the face of the record
itself. This is obviously so because, as Defendant himself alleges,
the statute requiring him to register came into being after all of
the documents relating to his plea and sentence were filed. Most
of Defendant’s allegations involve facts that occurred outside of
the face of the record and well after his case and probation were
over. Accordingly, Defendant is not entitled to seek relief under
FRCP 3800(a). See Saintelien v. State, 990 So.2d 494, 497
(Fla.2008) (A defendant may seek correction of an allegedly
erroneous sexual predator designation by filing a motion to correct
an illegal sentence, only where it is apparent from the face of the
record that the defendant did not meet the criteria for designation
as a sexual predator).

Claim I should be denied based on the doctrine of laches

Without regard to the underlying legal theories as to why he
should have been entitled to relief in the instant case, any claim
asserted by Defendant at this point should also be denied under the

equitable doctrine of laches. Defendant alleges no credible fact
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to show why he could not have commenced his claim at least in the
year 2000 when, from what he himself alleges under oath, he was
specifically notified of the registration requirements. Yet, he
waited another decade to file the instant motion. Defendant’s
allegations also establish the prejudice resulting from his delay,
to wit: he is now free, without contradiction, to make all sorts of
allegations about promises that were made to him as part of the
plea, because as he admits, a transcript of the plea and sentencing
hearing no longer exists. (See Instant Motion, 1, numbered
preliminary statement 6).

In McRay v. State, 699 So.2d 1366 (Fla. 1997), the court
addressed a similar untimely claim and concluded that a five year
delay was sufficient to trigger the application of laces to bar a
postconviction claim:

This case represents a perfect example of why the
doctrine of laches should be applied to bar some
collateral claims for relief. McCray has waited fifteen
years to bring this proceeding and has made no
representation as to the reason for the delay. Moreover
his claim is based on a brief reference to a collateral
crime in his trial, which occurred seventeen years ago.
this claim could and should have been raised many years
ago. The unwarranted filings of such delayed claims
unnecessarily clog the court dockets and represent an
abuse of the judicial process.

To remedy this abuse, we conclude, as a matter of
law, that any petition for a writ of habeas corpus
claiming ineffective assistance of appellate counsel is
presumed to be the result of an unreasonable delay and to
prejudice the state if the petition has been filed more
than five years form the date the petitioner's conviction
became final. We further conclude that this initial
presumption may be overcome only if the petitioner
alleges under oath, with a specific factual basis, that
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the petitioner was affirmatively misled about the results
of the appeal by counsel.
Accordingly, we find this petition is barred by

laches and we deny the petition.
McCray, 699 So.2d at 1368 (emphasis added); See also Gusow V.
State, 6 So0.3d 699, 705 (Fla. 4th DCA 2009) (A motion filed ocutside
the time limit is barred by laches as a matter of law unless one of
the exceptions [set out in Rule 3.850(b) ] is met.”); Hough v.
State, 773 So.2d 90 (Fla. 5th DCA 2000); but see Patterson V.
State, 736 So.2d 1270 (Fla. 4th DCA 1999) (McCray does not apply to
petitions for belated appeals because a petitioner could never
allege under cath how he was affirmatively misled about the results
of an appeal which was never filed).

The doctrine of laches is also applicable to a claim for
declaratory relief. See City of St. Petersburg v. Norris, 335
So.2d 333 (Fla. 1°° Dca 1976) (Appellees did not assert claim for
declaratory judgment for overtime pay until six years after the
first contested pay period, failed to point to any equitable
considerations to justify that delay, and prejudice resulting from
the delay would result to the appellant. Therefore, the action was
barred by laches.)

Claim I does not merit the declaratory relief requested

because a Chapter 86 Florida Statues, is a civil remedy,

inappropriate for consideration in a criminal case, and

because Defendant has not joined, and cannot join a
necessary party in interest, FDLE.

Florida Statutes Section 86.091 which is included under Title
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VI Civil Practice and Procedure (emphasis added) provides:

86.091 Parties.— When declaratory relief is sought, all
persons may be made parties who have or claim any
interest which would be affected by the declaration. No
declaration shall prejudice the rights of persons not
parties to the proceedings. In any proceeding concerning
the validity of a county or municipal charter, ordinance,
or franchise, such county or municipality shall be made a
party and shall be entitled to be heard. If the statute,
charter, ordinance, or franchise 1is alleged to be
unconstitutional, the Attorney General or the state
attorney of the judicial circuit in which the action is
pending shall be served with a copy of the complaint and
be entitled to be heard.

(emphasis added). Defendant is asking for a declaratory judgment
that will certainly affect the rights of the primary state agency
entrusted with carrying out the provisions of Section 943.0435
Florida Statutes. A hint about who that party may be is the fact
that Chapter 943 of the Florida Statues is entitled “Department of
Law Enforcement”. Moreover, Section 943.0436(2)&(3), Florida
Statutes, specifically provide:

(2) If a person . . . meets the criteria in s. 943.0435,

for classification as a sexual offender, the court

may not enter an order, . . . for any other reason,

which:

(a) Exempts a person who meets the criteria for

designation as a sexual predator or classification as a

sexual offender from such designation or classification,

or exempts such person from the requirements for

registration or community and public notification imposed

upon sexual predators and sexual offenders;

(b) Restricts the compiling, reporting, or release of

public records information that relates to sexual

predators or sexual offenders; or

(c) Prevents any person or entity from performing its
duties or operating within its statutorily conferred

-8 -
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authority as such duty or authority relates to sexual
predators or sexual offenders.

(3) If the court enters an order that affects an agency’s
performance of a duty imposed under the laws governing
sexual predators or sexual offenders, or that limits the
agency’'s exercise of authority conferred under such laws,
the Legislature strongly encourages the affected agency
to file a motion in the court that entered such order.
The affected agency may, within 1 year after the receipt
of any such order, move to modify or set aside the oxder
or, if such order is in the nature of an injunction, move
to dissolve the injunction. Grounds for granting any such
motion include, but need not be limited to:

(a) The affected agency was not properly noticed.

(b) The court is not authorized to enjoin the operation
of a statute that has been duly adjudged constitutional
and operative unless the statute is illegally applied or
unless the statute or the challenged part of it 1is
unconstitutional on adjudicated grounds.

(c) Jurisdiction may not be conferred by consent of the
parties.

(d) To the extent that the order is based upon actions
the agency might take, the court’s order is premature
and, if and when such actions are taken, these actions
may be challenged in appropriate proceedings to determine
their enforceability.

(e) The injunction affects the public interest and would
cause injury to the public.

(f) The order <creates an unenforceable, perpetual
injunction.

(g) The order seeks to restrict the agency in the
performance of its duties outside the court’s territorial
jurisdiction.

(emphasis added). It 1is clear that the Florida Legislature

intended that the “affected agency”, which is, in this instance,

FDLE, be included in any litigation leading up to an order of the
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sort Defendant seeks in Claim I. Claim I should therefore be
denied, without prejudice to bring some sort of Chapter 86 or other
civil action in a properly filed civil case, because Claim I is
inappropriate in the instant closed criminal case.

Claim I should likewise be denied because the structure of the
instant criminal case does not provide for joinder of FDLE, a party
essential to the action.

Claim I does not substantively merit relief sought

Even if it were proper to address Claim I within the instant
criminal case, and if it were proper to join, FDLE, the proper
party for the relief sought, as a party in this criminal case,
Defendant would still not be entitled to relief on the argument he
makes here. Defendant’s arques that he was never “convicted” of
the requisite offense to trigger the operation of Section 943.0435
because adjudication was withheld. This argument has been
considered and rejected. See Price v. State, 43 So.3d 854 (Fla.
5th DCA 2010)(trial court did not err in rejecting Defendant’s
contention that because adjudication was withheld on his prior
offenses after he entered a plea of nolo contendere, he was not
convicted and, therefore, is not a sexual offender who is required
to register under section 943.0435, Florida Statutes).

For all of the above reasons Claim I should be denied.

II EX POST FACTO

APPLICATION OF SECTION 943.0435 OF THE 1998 FLORIDA
STATUES TO THE DEFENDANT VIOLATES THE EX POST FACTO

-10-
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CLAUSE

In Claim II Defendant seeks declaratory relief, to wit: “that
this Court enter a judgment declaring the Defendant’s permanent
placement on the sex offender registry is invalid.” Instant Motion,
12, last paragraph)

The State asserts that FRCP 3.850 and 3.800 are inapplicable
to this claim for the same reasons argued above with respect to
Claim I.

The State asserts that Claim II should be denied under the
doctrine of laches for the same reasons argued above with respect
to Claim I.

The State also asserts that Claim II should be denied because
the instant case is an inappropriate forum for the application of a
Chapter 86 declaratory judgment, and because Defendant has not, and
cannot in this criminal case, join a necessary party to the relief
he seeks. The State asserts this for the same reasons as argued in
response to Claim I.

Claim II is also lacks substantive merit. The application of
Section 943.035, Florida Statutes to a criminal case disposition
that took place prior to the enactment of that Section does not
violate the ex post facto constitutional prohibitions.

In Simmons v. State 753 So.2d 762,763 (Fla.4th DCA,2000) the
court considered the validity of applying § 943.0435, Florida

Statutes to a criminal who had, before enactment of that section,
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pleaded to criminal charges that later triggered application of the
law:

The Defendant argues that application to him of section
943.0435 violates the ex post facto clause and that he
would have never entered a guilty plea had he known that
his picture would be posted on the Internet. “In
evaluating whether a law violates the ex post facto
clause, a two-prong test must be applied: (1) whether the
law is retrospective in its effect; and (2) whether the
law alters the definition of criminal conduct or
increases the penalty by which a crime is punishable.”
Arnold v. State, 755 So.2d 696, 699 (Fla. 4th DCA 1999).
The first prong has clearly been met. However, the second
prong has not been met because the statute does not alter
the definition of c¢riminal conduct and does not
constitute punishment. We have stated that section
943.0435 is a requlatory statute. See Quinn v. State, 751
So.2d 627 (Fla. 4th DCA 1999). Regulatory statutes do not
constitute punishment. See generally Fletcher v. State,
699 So.2d 346, 347 (Fla. 5th DCA 1997), rev. denied, 707
So.2d 1124 (Fla.1998). 1In addition, the reporting
requirements as well as the notification requirements of
the Sexual Predator Act, which require law enforcement
agencies to post information about sexual predators on
the Internet, are regulatory and procedural in nature and
do not violate the ex post facto clause. See Rickman v.
State, 714 So.2d 538, 539 (Fla. 5th DCA 1998). Because
the Sexual Predator Act, section 775.21 of the Florida
Statutes, is similar to the sexual offender statutes at
issue in the present case, we conclude based on Rickman
that no ex post facto violation occurred because the
second prong of the test has not been met.

As the Simmons court pointed out, § 943.0435, Florida Statutes, is
regulatory in nature, therefore, even though that statute has now
been expanded to add additional “triggering” dispositions in
criminal cases, so that Defendant’s disposition is now included,
that fact does not violate the ex post facto clause any more than
did the original statute. Simmons, 1id, addressed a sotituation

where a person who was not within the reach of a regulatory
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statute at the time his case was disposed of, was later brought
into that reach by the enactment of a new regulatory statute. See
also Westerheide v. State, 831 So.2d 93, 102-04 (Fl1a.2002) (holding
that the Jimmy Ryce Act 1is not punitive in nature and does not
violate ex post facto clause); Gonzalez v. State, 808 So.2d 1265
(Fla. 3d DCA 2002) (holding that the reporting requirements as
well as the notification requirements of Florida’s Sexual Predator
Act are regulatory and procedural in nature and do not violate the
ex post facto clause); Rickman v. State, 714 So.2d 538 (Fla. 5th
DCA 1998) (holding that registration requirement of Florida’s
Sexual Predator Act is procedural and regulatory in nature and
does not constitute punishment in violation of ex post facto
clause) cf Cella wv. State, 831 So.2d 716 (Fla. 5th DCA
2002) (Registration under section 775.13 is not a direct
consequence of the plea. Rather, it is a collateral consequence

.a defendant may not set aside a plea on the basis that he or
she was not advised of a collateral consequence).

For all of the above reasons, Claim II should be denied.
III DECLARATORY JUDGMENT

THE DEFENDANT’S DUE PROCESS RIGHTS ARE BEING VIOLATED
BECAUSE HE IS NOT REQUIRED TO REGISTER AS A SEX OFFENDER
PURSUANT TO SECTION 943.0435 OF THE 1998 FLORIDA STATUES

In Claim III Defendant seeks declaratory relief, to wit: that
“this Court enter a judgment declaring the permanent placement of

the defendant on the sex offender registry to be declared invalid

-13-



“ -

due to 1lack of notice and failure to give the Defendant an
opportunity to be heard and defend . . .”) Instant Motion, 14, last
paragraph) .

The State asserts that FRCP 3.850 and 3.800 are inapplicable
to this claim for the same reasons argued above with
respect to Claim I.

The State asserts that Claim III should be denied pursuant to
the doctrine of laches for the same reasons as stated above with
respect to Claim I.

The State also asserts that Claim III should be denied because
the instant case is an inappropriate forum for the application of a
Chapter 86 declaratory judgment, and because Defendant has not, and
cannot in this criminal case, join FDLE, a necessary party to the
relief he seeks. The State asserts this for the same reasons as
argued in response to Claim I.

Claim III also lacks substantive legal merit. The application
of Section 943.035, Florida Statutes to a criminal case disposition
that took place prior to the enactment of that Section does not
violate Due Process constitutional prohibitions. See Hanson V.
State, 905 So.2d 1036 (Fla. 5t pca 2005) (M In rejecting Appellant's
claim, we adopt the analysis of the court in Doe v. Moore, 410 F.3d
1337 (11th Cir.2005), which rejected a similar attack on Florida's
statutory scheme requiring registration and public notification of

persons designated as sexual offenders. § 943.0435, Fla. Stat.
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(2004)"”.); Springer v. State, 874 So.2d 719 (Fla. 5t pca
2004) (designation as a sexual predator did not violate due process
rights); Rickman v. State, 871 So.2d 310 (Fla. 5th DCA 2004).
For all of the reasons stated above, Claim III should be
denied.

IV INJUNCTIVE RELIEF

THE FDLE SHOULD BE ENJOINED FROM ENFORCING THE SEX
OFFENDER REGISTRATION REQUIREMENTS AGAINST THE DEFENDANT
AS SUCH REQUIREMENTS ARE AN IMPROPER RETROACTIVE SENTENCE
ENHANCEMENT

In Claim IV Defendant seeks an order “NUNC PRO TUNC, in order
to correct the erroneous and illegal sentence enhancement that has
resulted.” Defendant also seeks “an Order enjoining the FDLE from
enforcing § 943.0436, Florida Statutes (1998) against the
Defendant, as the term “conviction” did not apply toc the
Defendant.” (Instant Motion, 15)

The state asserts that Claim IV should be denied pursuant to
the doctrine of laches for the same reasons stated with respect to
Claim I.

The State also asserts that Claim IV should be denied because
the instant case is an inappropriate forum for the application of
civil injunctive relief, and because Defendant has not, and cannot
in this criminal case, join FDLE, a necessary party to the relief
he seeks. The State asserts this for the same reasons as argued in

response to Claim I.
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Even if it were proper to address Claim IV within the instant
criminal case, and if it were proper to include, FDLE, the proper
party for the relief sought, Defendant would still not be entitled
to relief on the argument he makes on Claim IV.

In his request for a Nunc pro tunc order, Defendant does not
point to any scriveners’ error, or illegality that needs to be
corrected in the order. The order was correct and legal at the
time it was entered, and it 1is correct and legal now. The
registration requirements imposed by § 943.0436, Florida Statutes
(1998) cannot be a “sentence enhancement” as Defendant claims
because these requirements are not part of the sentence. In State
v. Partlow, 840 So.2d 1040 (Fla. 2003) the court explained the
proper relationship of sex offender registration requirements to
the underlying sentence:

We agree with the district courts that the sexual

offender registration requirement is a collateral

consequence of the plea. A direct consequence must
affect the range of punishment in a definite, immediate,

and largely automatic way. The registration requirement

has absolutely no effect on the ‘“range of the

defendant's punishment” for the crime to which Partlow

entered a plea. Because the requirement to register is

not punishment at all, and therefore cannot affect the

range of the defendant's punishment, it is merely a
collateral consequence of the plea. See § 943.0435(12),

Fla. Stat. (2002) (stating that sexual offender
designation “is not a sentence or a punishment but is
simply the status of the offender”). Although a

defendant's later failure to register as a sexual
offender constitutes a third degree felony, see §
943.0435(9), Fla. Stat., such consequences flow from a
violation of that statute, not the one for which he
entered a plea. The fact remains that the defendant
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faces no further punishment for this crime simply

because the law imposes other duties as a result.

Partlow, at 1043 (footnote omitted, emphasis added). The
registration requirements that Defendant became subject to when §
943.0435 was enacted in 1998 were not part of the sentence. They
therefore cannot be sentence enhancements either. There simply is
no basis for the relief that Defendant requests.

The retroactive nature of the requirement that Defendant
register under Sec. 943.0435 is not a valid basis for granting him
legal relief. See Givens v. State, 851 So.2d 813 851 So.2d 813
(Fla. 2" DCA 2003) (Court held in Smith v. Doe, 538 U.S. 84, 123
S.Ct. 1140, 155 L.Ed.2d 164 (2003), that the Alaska Sex Offender
Registration Act 1is nonpunitive and that, therefore, its
retroactive application does not violate the Ex Post Facto Clause).
Likewise, in Fletcher v. State, 699 So.2d 346, 347 (Fla. 5th DCA
1997), the court held that the sexual predator designation is not
an impermissible modification of an offender’s sentence “because
the designation ‘sexual predator’ 1is neither a sentence nor a
punishment.” See also Collie v. State, 710 So.2d 1000, 1006 (Fla.
2d DCA 1998).

For all of the above reasons Defendant’s Claim IV should be
denied.

V DECLARATORY RELIEF
APPLICATION OF SECTION 943.0435, FLORIDA STATUES (1998) TO

THE DEFENDANT VIOLATES THE EIGHTH AMENDMENT
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3.850 and 3.800 have no application to Claim V for the same
reasons stated above with respect to Claim I.

Defendant is also time barred from any claim under FRCP 3.850
for the reasons stated above with respect to Claim T.

The state asserts that Claim V should also be denied pursuant
to the doctrine of laches for the same reasons stated above with
respect to Claim I.

Claim V should also be denied because the declaratory relief
requested under Chapter 86 Florida Statues, 1is a civil remedy
inappropriate for consideration in a criminal case, and because
Defendant has not Jjoined, and cannot join a necessary party in
interest, FDLE. This is so for the reasons stated above with
respect to Claim I.

Even if it were proper to address Claim I within the instant
criminal case, and if it were proper to join, FDLE, the proper
party for the relief sought, and even if Claim V were not time
barred, and barred by the doctrine of laches, Defendant would still
not be entitled to relief on the argument he makes here. This is
so for the following reasons.

The imposition a the requirement that a Defendant register as
a sex offender based upon his existing history of criminal case
dispositions does not violate the constitutional prohibition of ex
post facto laws. See Simmons v. State, 753 So.2d 762, (Fla.4th

DCA,2000) ( application to him of section 943.0435 did not violate
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the ex post facto clause because the statute is regulatory, does
not alter the definition of criminal conduct, and does not
constitute punishment). As the Simmons court pointed out, §
943.0435, Florida Statutes, is regulatory in nature, therefore,
even though that statute has now been expanded to add additional
“triggering” dispositions in criminal cases, so that Defendant’s
disposition is included, that fact does not violate the ex post
facto clause any more than did the original statute. Just as was
the case in Simmons, id, a person who was not within the reach of a
regulatory statute at the time his case was disposed of, has now
been brought into that reach by the enactment of a new regulatory
statute. See also Westerheide v. State, 831 So.2d 93, 102-04
(Fla.2002) (holding that the Jimmy Ryce Act is not punitive in
nature and does not violate ex post facto clause); Gonzalez v.
State, 808 So.2d 1265 (Fla. 3d DCA 2002) (holding that the
reporting requirements as well as the notification requirements of
Florida's Sexual Predator Act are regulatory and procedural in
nature and do not violate the ex post facto clause); Rickman V.
State, 714 So.2d 538 (Fla. 5th DCA 1998) (holding that registration
requirement of Florida’s Sexual Predator Act is procedural and
regulatory in nature and does not constitute punishment in
violation of ex post facto clause). Cf Cella v. State, 831 So.2d
716 (Fla. 5th DCA 2002) (Registration under section 775.13 is not a

direct consequence of the plea. Rather, it 1is a collateral

-19~



. (& v

consequence . . . a defendant may not set aside a plea on the basis
that he or she was not advised of a collateral consequence).

For all of the foregoing reasons, Claim V should be denied.

WHEREFORE, for the foregoing reasons, the state asks the court
to deny defendant’s motion for postconviction relief in full.

I HEREBY CERTIFY that a true copy of the foregoing has been
furnished by U.S. mail to Robert L. Sirianni, Jr., Esqg., and Paetra
T. Brownlee, Esq, Counsel for Defendant at Brownstone, P.A. 400

North New York Avenue, Suite 215, Winter Park, FL 32789 on this

Eki_&k day of January, 2012.

Chris A. Lerner, FBN 211389
Assistant State Attorney

415 N. Orange Ave., P.O. Box 1673
Orlando, FL 32801 (407)836-1151
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BROWNSTON

AN APPELLATE LITIGATION LAW FIRM

VIA U.S. MAIL

March 13, 2013

Honorable Janet C. Thorpe

9™ JupICIAL CIRCUIT — ORANGE CO.
425 North Orange Avenue, Suite 1110
Orlando, Florida 32801

RE: State v. Patrick Clark
Case No. 1995-CF-0010355

Dear Judge Thorpe:

Enclosed please find a courtesy copy of Defendant’s Amended Motion for Post-Conviction
Relief, as filed in this Court on November 3, 2010. With the hope of expediting a ruling from
this Honorable Court, I have also enclosed the State’s Response, as filed on January 31, 2012.
On behalf of Defendant Patrick Clark, our firm respectfully requests this Court review the
enclosed, and enter a ruling. Please let me know if any further information is necessary to resolve
this matter.

Thank you, in advance, for your time and consideration.

Sincerely,

BROWNSTONE, P.A.

J aale Hartzog

Paralegal

Enc.
cc: Patrick J. Clark; Office of the State Attorney

PRIDE, PASSION, AND THE PURSUIT OF WINNING THE ARGUMENT ON APPEAL

Phone 407.388.1900 * Fax 407.622.1511
400 North New York Ave., Suite 215 * Winter Park, Florida 32789

www.brownstonelaw.com
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